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INTRODUCTION
Lorem ipsum dolor sit amet, consectetuer adipiscing elit, sed diam nonummy nibh euismod tincidunt ut
laoreet dolore magna aliquam erat volutpat. Ut wisi enim ad minim veniam, quis nostrud exerci tation ullam-
corper suscipit lobortis nisl ut aliquip ex ea commodo consequat. Duis autem vel eum iriure dolor in hendrerit
in vulputate velit esse molestie consequat, vel illum dolore eu feugiat nulla facilisis at vero eros et accumsan
et iusto odio dignissim qui blandit praesent luptatum zzril delenit augue duis dolore te feugait nulla facilisi.
Lorem ipsum dolor sit amet, consectetuer adipiscing elit, sed diam nonummy nibh euismod exerci tation
ullamcorper suscipit lobortis nisl ut aliquip ex ea commodo consequat.

Duis autem vel eum iriure dolor in hendrerit in vulputate velit esse molestie consequat, vel illum dolore eu feu-
giat nulla facilisis at vero eros et accumsan et iusto odio dignissim qui blandit praesent luptatum zzril delenit
augue duis dolore te feugait nulla facilisi. Nam liber tempor cum soluta nobis eleifend option congue nihil
imperdiet doming id quod mazim placerat facer possim assum.

Lorem ipsum dolor sit amet, consectetuer adipiscing elit, sed diam nonummy nibh euismod tincidunt ut
laoreet dolore magna aliquam erat volutpat. Ut wisi enim ad minim veniam, quis nostrud exerci tation ullamcor-
per suscipit lobortis nisl ut aliquip ex ea commodo consequat. Duis autem vel eum iriure dolor in hendrerit in
vulputate velit esse molestie consequat, vel illum dolore eu feugiat nulla facilisis at vero eros et accumsan et
iusto odio dignissim qui blandit praesent luptatum zzril delenit augue duis dolore te feugait nulla facilisi. Lorem
ipsum dolor sit amet, consectetuer adipiscing elit, sed diam nonummy nibh euismod tincidunt ut laoreet dolore
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INTRODUCTION
It is a chilly Friday morning at the Itasca County District Court in Grand Rapids, Minnesota. Fifteen men and women,
all defendants facing criminal drug charges, sit quietly in the gallery of the wood-paneled courtroom waiting for the court
session to begin. At first glance, nothing about this court seems out of the ordinary. But behind the judge’s bench is some-
thing not usually found in a state courtroom. Next to the familiar stars and stripes of the American flag and the blue
and gold Minnesota state flag stands a third flag, featuring a yellow triangle inside a bright red circle. Around the circle,
in bold black letters, are the words “Leech Lake Band of Ojibwe,” the name of the Native American tribe whose land over-
laps part of Itasca County.   

The door to the judge’s chambers opens softly and instead of one judge, two judges take the bench. On the left, in the
familiar jet-black robe of a state court judge, is Itasca County District Court Judge John Hawkinson. On the right, wear-
ing a robe adorned with two thick vertical stripes of colorful beads and thread, is Leech Lake Tribal Court Judge Korey
Wahwassuck. Together, Judge Hawkinson and Judge Wahwassuck created this special court, known as the Leech Lake-
Itasca County Wellness Court, to address the persistent challenge of drug and alcohol abuse, a problem that afflicts both
Native and non-Native residents.

To the court's participants, nothing seems unusual about this innovative approach to justice. To them, it makes
perfect sense that state and tribal judges would join forces to deal with the community's problems. And that is exactly
what happens. The two judges jointly hear each case that comes before the court, whether the offender is Native American
or non-Native. They make all critical decisions about the case together and are able to use their diverse backgrounds and
experiences to arrive at the best possible outcomes. Native American offenders have reported a greater sense of trust and
respect for the court, and non-Native offenders often express their appreciation for the thoughtful decision-making that
two judges bring to each case. The court has broken down old barriers between the state and tribal governments and built
a foundation for future collaboration.
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Not long ago, the courtroom just described would have been impossible. The notion of two judges—one from
a state court, the other from a tribal court—presiding together over a single courtroom would have been rejected
as absurd. This is because the relationship between state and tribal court systems has been historically character-
ized by mistrust, misunderstanding, and outright hostility. In some areas of the country, there was no relation-
ship at all, either because local tribal justice systems had been forcibly dismantled or because state authorities
refused to recognize their legitimacy. Even in places where these relationships existed, they were often hampered
by inconsistent federal policies. 

This troubled history has produced a range of serious and persistent problems. Tribal communities have long
complained that non-Native offenders who commit crimes on tribal land too often go free—federal law has
stripped tribal courts of jurisdiction over non-Native offenders, and federal and state authorities routinely decline
to prosecute these cases. And the problems extend beyond criminal prosecution. For generations, state authori-
ties removed Native children from their families, refusing to recognize tribal court authority over domestic rela-
tions matters and even ignoring tribal court orders. More broadly, the uneasy relationship between state and trib-
al courts has contributed to the ongoing tensions between state and tribal governments that persist in many
areas of the country today.

Fortunately, as the scene from Leech Lake-Itasca County Wellness Court illustrates, this picture has started to
change. Conflict and miscommunication are giving way in many states to relationships that are more productive,
amicable, and mutually beneficial. 

These positive advances stand to benefit both state and tribal justice systems. In many areas of the country,
state and tribal courts are neighbors—their jurisdictions share common physical boundaries, and local problems
impact both systems. Moreover, these courts share overlapping legal jurisdiction—including shared authority to
adjudicate matters and issue binding orders—in areas like domestic relations, criminal prosecution, and con-
tracts. Given this reality, it is important that these systems coordinate their actions and work together toward the
fair and effective administration of justice. Greater coordination, in turn, can produce better outcomes in real-
world cases.

The purpose of this paper is to describe the current landscape of collaboration between state and tribal justice
systems, detailing the history, barriers to effective cooperation, and promising recent developments in the field. 

HISTORICAL BACKGROUND
To strengthen relationships between state and tribal courts, it is important to understand the complex factors
that have fueled mistrust and misunderstanding. As law professors Aliza G. Organick and Tonya Kowalski point
out, “The extent to which tribal-state cooperation succeeds or fails depends in large part upon their ability to
understand each other’s philosophical, legal, and historical realities.”1 Similarly, the American Bar Association's
Center on Children and Law found that “talks and/or agreements between neighboring state and tribal govern-
ments frequently fail because there had been inattention to the history, cultural considerations, and important
political or fiscal realities that form an ever-present context for tribal/state co-existence.”2



Federal Indian Policy
Prior to European contact, tribes across North America employed a variety of traditional approaches to dispute
resolution. Given the diversity of tribal cultures, it is difficult to generalize, but tribes used such disparate
responses as peacemaking, public shaming, banishment, and capital punishment. What tied these various
approaches together was the fact that tribes decided for themselves how to address breaches of community
norms.

European conquest had dire implications for tribal justice systems. While the colonizing nations initially
treated indigenous governments as independent sovereign nations on legal par with the nations of Europe—an
attitude reflected in the hundreds of treaties between tribes and colonial governments—the situation changed as
more settlers arrived, shifting the balance of power. Eventually, the colonizing nations, followed by federal and
state governments, broke or ignored many of the treaties (although there are still more than 200 “valid and
extant treaties”3 helping define the relationship between the U.S. and many Native American governments).

The legal status of Indian nations grew increasingly complicated after the ratification of the U.S.
Constitution. The Constitution contains two provisions suggesting that, when the United States was founded,
tribes were considered separate and sovereign entities—a reference to “Indians not taxed”4 and a provision giv-
ing Congress the authority to regulate commerce with Indian tribes.5 Nonetheless, subsequent Supreme Court
decisions dramatically altered the legal relationship between Indian tribes and the federal government. In 1831,
the Court defined Indian tribes as “domestic dependent nations” and described the relationship between the
tribes and the United States as that “of a ward to its guardian.”6 This relationship, called a “trust” relationship
today, implies that the United States has a duty to protect the interests of Indian tribes. In 1886, however, the
Court held that Congress has “plenary,” or complete and unqualified, power over tribes.7 The “trust” relationship
and Congress’ “plenary power” have been in various degrees of conflict ever since.

The Supreme Court’s rulings did not cause the federal government to change its policies toward Indian
tribes—they simply provided a legal foundation for actions that the federal government was already taking. In
1819, for example, Congress passed the Indian Civilization Fund Act, which was intended to “civilize” Indians by
funding missionary groups “willing to provide for the ‘moral’ education of American Indian children.”8 Teachers
in the mission schools used curricula “devoid of any indigenous cultural knowledge” and “strove to keep the chil-
dren away from the influences of family by denying or limiting parental and familial visitation.”9 In 1824, the
Bureau of Indian Affairs was created in part to help administer payments to the missionary groups funded
under the 1819 Act. 

While these policies separated children from their parents, other federal policies separated Indians from their
land. The General Allotment Act of 1887, for example, divided tribal lands into 160-acre parcels and any excess
lands (roughly two-thirds of the original set-aside) were redistributed to non-Indians. This not only diminished
the amount of Indian-controlled territory but turned reservations into checkerboards of Indian and non-Indian
properties that contributed to confusing jurisdictional issues for states and tribes. 
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The 20th century was marked by pendulum swings in tribal-U.S. relations that, at times, attempted to foster
sovereignty among the tribes and, at other times, diminished it. A relative high point for tribal autonomy came
in 1934, when President Franklin Delano Roosevelt’s administration implemented the Indian Reorganization Act
(IRA), sometimes referred to as the “Indian New Deal.” The IRA encouraged tribes to create constitutional gov-
ernments and their own court systems, albeit systems based on “largely Anglo-American models of jurispru-
dence.”10

In the mid-20th century, sometimes known as the “Termination Era,” federal policies once again emphasized
assimilation. Congress used the full might of its “plenary power” to terminate federal recognition of many tribal
governments, undermining their sovereignty, eliminating their communally-held land bases, and ending their
access to federal funding and services. The government launched a relocation program to move Native popula-
tions from reservations to urban areas, resulting in “tremendous poverty as well as cultural isolation.”11 And vari-
ous federal initiatives continued to remove Native American children from their families and cultures by placing
them in educational institutions, foster care, and non-Indian adoptive homes;12 conservative estimates compiled
by the Association of American Indian Affairs in the 1970s indicated that “one-third of all American Indian chil-
dren were being separated from their families.”13

While federal policies after 1970 have tended to support tribal sovereignty,14 it is important to remember that
the trauma suffered by Native Americans following European conquest continues to pervade Indian society. As
Josh Lohmer, a policy analyst with the National Conference of State Legislatures, points out, “Decades of grind-
ing conditions…have left their mark on Indian Country. Poverty still hovers near 40 percent—more than triple
the national rate. Incomes remain about half the U.S. average. Chronic health problems such as heart disease
and diabetes have become a scourge on reservations, and deaths from liver disease and cirrhosis surpass nation-
al rates by 500 percent.”15 This troubling history, and the conditions that it has helped to create in tribal commu-
nities, are an important part of the context in which tribal and state court systems are attempting to interact. 

The Development of Tribal Courts
When tribes were first forced by federal authorities to live on reservations, they were generally allowed to estab-
lish their own systems for resolving disputes—or at least were given latitude to incorporate tribal custom and tra-
dition into proceedings. That began to change in the mid- to late 1800s. Among other milestone events,
Congress in 1885 passed the Major Crimes Act, which gave the federal government concurrent jurisdiction over
several serious offenses that might occur between Indians on Indian lands.16 As “the first assertion of federal
criminal jurisdiction in Indian country,” the Major Crimes Act “was a response to a false perception of lawless-
ness in Indian country as the Bureau of Indian Affairs and other officials did not understand tribal dispute reso-
lution and wanted federal jurisdiction as a mechanism to assert control on Indian territories,” according to
Carrie Garrow, executive director of the Center for Indigenous Law, Governance & Citizenship at the Syracuse
University College of Law.17
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Also in the late 1800s, the federal government began imposing adversarial-style courts on tribal lands. These
courts, which were created under the Code of Federal Regulations and still exist in places today, became known
as “CFR courts.” They featured judges, lawyers, rules of court, and other trappings of Anglo courts.18 This
approach to justice was foreign to tribal communities.19 To this day, some tribal justice practitioners point out
that the idea of one tribal member sitting as a “judge” over other tribal members is inconsistent with basic cul-
tural principles.

Tribal members widely believed that the CFR courts were little more than puppets doing the bidding of the
Bureau of Indian Affairs. “These courts were the agents of assimilation, and followed laws and regulations
designed to assimilate the Indian people into both the religious and jurisprudential mainstream of American
society,” writes B.J. Jones, director of the Tribal Judicial Institute at the University of North Dakota School of
Law.20 In describing the history of Navajo courts, former Navajo Nation Chief Justice Robert Yazzie writes: “The
code was designed to destroy Indian customs and religious practices, and used as a vehicle to control the Navajo
People. The code of the Courts of Indian Offenses provided that agency superintendents appoint Indian judges
who could have only one wife and wear Anglo-style clothes.”21

The IRA authorized the creation of tribal court systems to replace the CFR courts. Between 1934 and 1997, an
estimated 150 tribal courts were created under the IRA.22 This growth has continued even more rapidly in the
last two decades. Today, there are over 250 tribal courts.23 As these figures demonstrate, tribes are re-establishing
their own court systems in ever-greater numbers, allowing tribal communities to adjudicate civil, criminal, and
family matters.

The growth of tribal courts, however, has not been without challenge or controversy. In 1953, Congress passed
Public Law 83-280, which transferred the federal government’s jurisdiction over cases occurring on tribal lands
to the state governments in six enumerated states. The law also allowed other states the option of assuming sim-
ilar jurisdiction.24 This law effectively ended the federal government’s responsibility for prosecuting crimes in
P.L. 280 states and shifted that burden to the states. P.L. 280, however, was an unfunded mandate—it shifted
the burden of investigating and prosecuting crimes to the states, but it provided no funding to support these
state law enforcement efforts. Moreover, federal funding after the enactment of P.L. 280 was directed to tribes in
non-P.L. 280 states. The apparent assumption was that P.L. 280’s grant of jurisdiction to the states rendered
tribal courts unnecessary. Today, many tribes in P.L. 280 states lack functioning tribal courts or have courts that
exercise only civil jurisdiction over internal tribal matters, like domestic relations, child welfare, and tribal mem-
bership.25

In 1968, Congress passed the Indian Civil Rights Act, which, among other things, restricted tribal courts' sen-
tencing authority. It limited tribal court sentences to a maximum of one year imprisonment, a fine of $5,000, or
both.26 This restriction was modified under the Tribal Law and Order Act of 2010, which expanded tribal court
sentencing authority to three years and a fine of $15,000, or both, as long as offenders are afforded certain con-
stitutional protections, including representation by a licensed attorney.27 John Clark of the Pretrial Justice
Institute notes that, because tribal court sentencing authority is limited, “tribal criminal courts typically confine
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themselves to hearing misdemeanor and traffic cases, leaving felony cases to the appropriate federal or state
authority.”28 Frequently, however, federal and state authorities decline to prosecute crimes that occur in Indian
country. When this happens, the tribal court may choose to handle the case, but it can only impose a sentence
within the confines of federal law. 

In 1978, the U.S. Supreme Court held that Indian tribes lack criminal jurisdiction over non-Indians,29 a deci-
sion that has had lasting negative implications for public safety on tribal lands.30 In addition, the Supreme Court
ruled in 1990 that Indian tribes lack criminal jurisdiction over non-member Indians.31 But, in a familiar swing of
the pendulum, Congress subsequently restored tribes’ jurisdiction over non-member Indians through legislation
commonly known as the “Duro fix.”32 The U.S. Department of Justice recently asked Congress to adopt new leg-
islation allowing tribal courts to exercise “special domestic violence criminal jurisdiction” over non-Indians.33

The rapid growth in tribal courts over the past 20 years has been supported in part by the creation of federal
grant programs. The Tribal Courts Assistance Program, for example, was created in 1999 to provide competitive
grant funding to tribal justice systems. Administered by the U.S. Department of Justice, Bureau of Justice
Assistance, the program has been praised by tribal justice practitioners for its flexibility.34 Tribes are encouraged
to propose justice system enhancements that meet local needs, including supporting traditional forms of dispute
resolution like peacemaking or other forms of restorative justice. 

Although the Tribal Courts Assistance Program and other federal programs have provided unprecedented
support for tribal courts, lack of funding continues to represent one of the most pressing challenges facing tribal
justice systems. As President Barack Obama observed at the July 2010 signing of the Tribal Law and Order Act,
crime rates on tribal land remain exceedingly high—“more than twice the national average and up to 20 times
the national average on some reservations.”35 Native American women remain particularly vulnerable: 34 percent
of American Indian and Alaska Native women will be raped in their lifetime,36 a rate Obama called “an assault
on our national conscience…an affront to our shared humanity” and “something that we cannot allow to contin-
ue.”37

BARRIERS TO COMMUNICATION
If state and tribal governments are to work together effectively to address these kinds of problems, they will have
to confront numerous barriers to effective communication and cooperation.

Jurisdictional Confusion
One of the most frequent causes of misunderstanding between state and tribal courts is confusion about overlap-
ping jurisdiction. As Paul Stenzel, court attorney for the Forest County Potawatomi Community, has observed,
“Human activity does not confine itself to imaginary lines on the map.”38 People move across political bound-
aries to marry, start families, build homes, conduct business, find jobs, and even commit crimes. The day-to-day
human activities that give rise to disputes take place across political boundaries. When this happens, two or
more court systems may share jurisdiction over the same dispute. Should one court defer and allow the other to
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hear the case? If one court issues an order, should the other court recognize it? What if both courts hear the case
and issue conflicting orders?

The U.S. Constitution attempted to address these jurisdictional issues through the Full Faith and Credit
Clause, which provides that “Full Faith and Credit shall be given in each State to the public Acts, Records, and
judicial Proceedings of every other State.”39 In effect, this clause requires states to recognize and enforce the
court orders of other states. Although this clause has not eliminated all jurisdictional disputes between states, it
provides a basic legal framework and has reduced jurisdictional conflict.40 Given that that there are over 560 fed-
erally-recognized Indian tribes within the United States and that over 250 of these tribes have created formal
court systems, it seems natural that policymakers and practitioners would look to the Full Faith and Credit
Clause to reduce jurisdictional conflict between state and tribal courts. Unfortunately, this clause does not apply
to Indian tribes.41

The jurisdictional confusion has led, in Paul Stenzel’s words, to “nightmarish results.”42 Stenzel points to
several specific cases for illustration. In Arizona, a married couple’s four children were held in legal limbo for
years while the wife pursued custody first in tribal court, then in state court. The wife, a non-Native, first filed for
divorce from her husband, a member of the Hopi Indian Tribe, in Hopi Tribal Court. The tribal court granted the
divorce and awarded permanent custody of the couple’s children to the husband. Unhappy with this result, the
wife filed a second action for divorce in Arizona state court. The Arizona court, initially unaware of the Hopi
court’s previous order, granted temporary custody of the couple’s children to the wife, thereby launching a legal
tug-of-war. The husband ultimately regained permanent custody, but only after more than three years of legal
wrangling.43

This kind of “forum shopping,” with the parties searching for the court that they feel will produce the most
advantageous outcome for their side, is all too common. Cases can even involve three or more court systems. In
Montana, an enrolled member of the Blackfeet Nation lived with her non-Native husband off the reservation with
their two children. The father took the children to Colorado, and the mother filed for custody and divorce in
Montana state court. The father then filed for custody in Colorado state court. The Montana court declined to
exercise jurisdiction and deferred all subsequent matters to Colorado. The Colorado court then split physical cus-
tody of the children between the mother and father until the next court hearing. Between court hearings in
Colorado state court, the children were reunited with the mother, who had by then moved to the Blackfeet reser-
vation, and the mother filed and was granted an emergency protective order in the Blackfeet tribal court. The
tribal court and the wife failed to inform the Colorado court of the Blackfeet tribal court order. Only when the
permanent custody hearing was heard later that month in Colorado was the Colorado court informed that the
Blackfeet tribal court had concurrent jurisdiction of the custody matter.44

Similar jurisdictional disputes have occurred in commercial cases,45 employment cases,46 and many other
contexts. Perhaps most troubling, however, is the effect of jurisdictional confusion on crime and public safety. As
early as the 1880s, federal statutes and case law began carving out special categories of jurisdiction in criminal
cases involving tribal land. First, the federal government granted itself concurrent jurisdiction over serious felony
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offenses occurring on reservations. Later, federal law stripped tribes entirely of the authority to prosecute non-
Native defendants. In cases involving Native defendants, tribal courts are limited to imposing a maximum pun-
ishment of three years incarceration for each offense, or nine years total for concurrent offenses, regardless of
the severity of the crime involved.47 Even where tribal governments retain the authority to arrest, try, and punish
offenders, a lack of funding for tribal law enforcement and justice systems has, in effect, prevented tribes from
effectively securing the safety of their communities. 

Whenever a crime occurs on tribal land, criminal jurisdiction depends on a complex analysis involving the
race of the offender, the location of the crime, and the severity of the crime. In many areas of the country, non-
Native offenders appear to have discovered new opportunities for crime in these jurisdictional ambiguities.
According to the Bureau of Justice Statistics, more than 86 percent of offenders in sexual assault cases against
Native women are non-Native.48

Harry Wallace, who serves as the elected chief of the Unkechaug Nation,49 which is located on Long Island in
New York State, describes how the overwhelming majority of crime in the Unkechaug community is committed
by non-Natives. “We did an informal survey in 1994 when I was first elected chief, and there were 394 arrests on
our land [according to Suffolk County Police Department records]. All but two arrests were non-Indian outsiders
coming on our land and committing an illegal act.”50 Ten years later, the Unkechaug Nation conducted an experi-
ment to isolate the causes of criminal activity. As Chief Wallace explains, “back in the year 2004, we were con-
cerned that summer about an influx of outsiders engaging in illegal drug activity, so what we did, from the hours
of 9:00 p.m. until 7:00 a.m. in the morning all summer for a period of 12 weeks, we blocked the roads through
our land and did not allow anyone onto the rez who was not a resident or who was not visiting a resident…That
was an experiment that we engaged in to determine who was, in fact, causing destruction in our community.
During that period of time when the road was blocked, you could hear a pin drop on this reservation…and we
discovered that the people who are engaging in illegal activity don’t come from the reservation.”51

Many reservations near the Mexican and Canadian borders, in particular, are used “as conduits for bringing
marijuana, Ecstasy, and other illicit drugs into the U.S.”52 Gangs from Mexico and Canada have set up shop on
reservations, often recruiting young tribal members, using them to transport drugs across the border and distrib-
ute the drugs within and beyond the reservation. According to the National Drug Intelligence Center, Mexican
drug trafficking organizations are the “principal wholesale suppliers and producers of most illicit drugs available
on reservations throughout Indian County.”53 Some have even started growing marijuana and producing other
drugs directly on the reservations. As the Seattle Times has reported, “Mexican drug cartels take advantage of the
often complicated law-enforcement jurisdictions in Indian Country.”54

Misperceptions
Many, perhaps most, state court practitioners are unfamiliar with basic notions of tribal sovereignty, do not
understand why tribal courts exist, and are dubious about the quality of justice in tribal courts. As both state and
tribal court practitioners have pointed out, it is exceedingly difficult to enter into productive communication
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when the relationship between the two systems is clouded by fundamental misperceptions and a lack of under-
standing.

According to the National Conference of State Legislatures, many of those involved in state government have
“outdated and inaccurate perceptions of American Indian tribes.”55 Among other things, “state officials may not
understand that tribes are functioning governments” and when they do, they sometimes “assume that tribal gov-
ernments do not have the capacity or jurisdiction to relate to state government on a government-to-government
basis.”56 These statements point to a basic misunderstanding of tribal sovereignty. “State courts often do not
understand, or refuse to accept, the role of tribal courts as legitimate decision makers,” tribal, state, and federal
leaders declared in a 1993 report.57

Some state court practitioners believe that tribes lack written constitutions or legal codes upon which to base
their decisions. B.J. Jones says he’s encountered people who believe tribal courts “make decisions based upon
some mystical, unwritten law that defies common sense or defies common understanding by non-Indians.”58 In
truth, most tribes have written laws,59 and many tribal courts have the same guiding principals as state courts.
Korey Wahwassuck, associate judge of the Leech Lake Band of Ojibwe Tribal Court, notes that in child welfare
cases her court uses the same standard as state judges: the best interests of the child. “The misperception that
we have ‘no written laws’ or that it’s a ‘lawless place’ can be corrected through communication and letting people
see the process and educating people,” Wahwassuck says.60 P.J. Herne, chief judge of the St. Regis Mohawk
Tribe, which straddles the New York-Canadian border, has encountered a different problem: the mistaken belief
by some lawyers that the St. Regis Mohawk Tribe must follow New York State law or Canadian law rather than its
own code.61

There also appears to be a widespread misperception among state court practitioners that tribal courts are
biased against non-Indians. In fact, this view reaches the highest levels of government. Senator Slate Gorton in
1997 introduced legislation that would have required all tribes receiving federal funds to waive sovereign immu-
nity in federal court for cases brought by non-Indians. Although this proposal was defeated, the clear implication
was that tribal courts are not capable of administering justice in a neutral manner. B.J. Jones, who serves as a
judge in several tribal courts, has heard non-Natives give voice to this misperception. “I’m amazed by the num-
ber of attorneys who have told me they represent a bank, and they make no attempt to repossess collateral or
foreclose on properties because they say they have understood that the tribal court is not available to provide a
remedy to a nonmember. Then they come into court and they realize that the system is actually more creditor-
friendly than the state court system.”62

Nell Jessup Newton, who currently serves as dean of the University of Notre Dame Law School, surveyed 85
tribal court cases and reached the same conclusion as Judge Jones—tribal courts treat non-Natives fairly.63

Professor Newton observed in 1998 that “[w]hen tribal courts have been subjected to intense scrutiny, as they
have been in the past 15 years, they have survived the test. Even investigations which began with apparent hostile
intent have ended by stressing the strengths of tribal courts and noting their weaknesses stem from lack of fund-
ing and not pervasive bias.”64
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Perhaps worse than specific misperceptions is an overall lack of confidence in the competency of tribal
judges—this despite the fact that many tribal court judges are licensed attorneys, that some tribes employ non-
Native attorneys to serve as judges, and that some tribal judges also work as judges or lawyers in state courts and
are therefore steeped in knowledge of both systems. “I think they have no confidence in us. There is this kind of
overriding idea that we are wild beings on the edge of civilization and that’s been true forever,” said Abby
Abinanti, who serves both as chief judge of the Yurok Tribal Court and a commissioner for the California
Superior Court, where she handles juvenile delinquency cases.65 Joseph Flies-Away, who has served as chief jus-
tice of the Hualapai Tribal Court and currently serves as a pro tem judge for several tribes, recounts how he was
once asked (not as a joke) whether tribal courts meet in teepees.66

Barbara Smith, who serves as chief judge of the Supreme Court of the Chickasaw Nation and also teaches at
the University of Oklahoma, points out that state court practitioners are not alone in their ignorance about tribal
sovereignty and tribal courts. She reports that, in her classes, Native American students have raised similar ques-
tions. According to Justice Smith, “Students sometimes say, ‘We were conquered. So why are we sovereign?’
They just don’t understand tribal sovereignty. You have to understand that or you don’t ever understand why
there are tribal courts and how they work.”67

Impact of Federal Policies
Jurisdictional confusion and deeply-ingrained misperceptions pose serious barriers to state-tribal court coopera-
tion. Unfortunately, federal policies have often exacerbated these problems. Consider the confusion that has
resulted from the Indian Child Welfare Act of 1978 (ICWA). 

ICWA was enacted in response to the problem of Native children being removed from their homes and
placed with non-Native families in astonishing numbers. ICWA is the most comprehensive piece of federal legis-
lation protecting the rights of Native American children and their families and has generally succeeded in giving
tribal courts greater control over the placement of Native children. Nonetheless, there remains widespread confu-
sion about the law, especially in state courts, and that confusion can dilute the protections the legislation
affords.68

ICWA is a complex law that is not well understood by state court practitioners. Judges, lawyers, and child wel-
fare professionals do not receive sufficient training in the law and generally have not put procedures in place to
ensure that it is implemented properly. The result of this confusion has been inconsistent compliance with the
law. To complicate matters further, subsequent federal legislation, particularly the Adoption and Safe Families
Act, has created additional federal guidelines that sometimes conflict with the provisions of ICWA, leaving prac-
titioners to guess at how various federal laws interact and how to comply with all of them.

Federal policy can cloud state-tribal court relations even when the issues in question do not directly affect
court practitioners. Disagreements over natural resources provide an instructive example. These disputes have
traditionally been adjudicated in marathon federal court cases, with one party the “winner” and the other the
“loser,” thus leading to long-standing hostility that immobilizes cooperation on other matters. 
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Federal Indian policy has tended to allow Indian tribes to retain sovereignty over natural resource manage-
ment, and court decisions over the past several decades have facilitated tribal control over natural resources on
their lands. Although these policies have been supportive of tribal sovereignty, they have precipitated direct con-
flicts with state authorities and soured state-tribal relations. In 1981, the U.S. Supreme Court held in Montana v.
United States that tribes have the authority to regulate the conduct of non-Natives on tribal land if that conduct
“threatens or has some direct effect on the political integrity, the economic security, or the health or welfare of
the tribe.”69 Subsequent court decisions used this principle to hold that tribes can apply their own water quality
standards to state waterways if they can prove that an off-reservation party’s actions detrimentally impact the
tribe’s health or welfare. 

These decisions have real-world effects. In Wisconsin v. EPA,70 Montana v. EPA,71 and Albuquerque v.
Browner,72 federal courts found that state and municipal activities that were clearly acceptable under the Clean
Water Act were prohibited when tribal water quality standards were applied, in effect forcing state and municipal
governments to make costly changes to mining operations, water-front zoning, and wastewater treatment. The
long-lasting anger and distrust that arose out of these disputes should not be underestimated; it can damage
relationships and significantly impact the willingness of states and tribes to work together cooperatively on other
issues.

RECENT DEVELOPMENTS IN TRIBAL-STATE RELATIONS
Despite the many barriers that inhibit state-tribal cooperation, there have been significant improvements in the
landscape of tribal-state relations in recent years. In 1988, the Conference of Chief Justices established a
Committee on Jurisdiction in Indian Country, which sparked renewed attention to the need for improved rela-
tionships among tribal, state, and federal justice systems. This effort led, among other things, to the first
“Building on Common Ground” conference in 1993, where tribal, state, and federal leaders met to develop a
national agenda addressing civil and criminal jurisdictional problems. The participants agreed on a detailed list
of recommendations, which were memorialized in a report entitled “Building on Common Ground: A National
Agenda to Reduce Jurisdictional Disputes Between Tribal, State, and Federal Courts.”73

Since this initial meeting, the U.S. Department of Justice has funded numerous national and regional confer-
ences, including two “Walking on Common Ground” gatherings in 2005 and 2008. Each of these multi-jurisdic-
tional gatherings has served to bring additional attention to the pressing issue of state-tribal court relations, and
the discussions and ideas generated at these meetings have begun to translate into tangible results.

State-Tribal Court Forums
In 1989, the Conference of Chief Justices combined forces with the State Justice Institute and the National
Center for State Courts to launch the Prevention and Resolution of Jurisdictional Disputes Project. This project
focused on addressing intersystem disputes among tribal, state, and federal court systems, and it spawned one of
the most important innovations in tribal-state relations in the past two decades: the tribal-state court forum.
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These forums bring together leaders from tribal and state (and sometimes federal) court systems for regular
meetings to discuss common challenges and work toward improved relationships. The first tribal-state forums
were established in Washington, Oklahoma, Arizona, Michigan, North Dakota, and South Dakota. In subsequent
years, forums were created in several more states; today, at least 17 states have created forums.74

According to Paul Stenzel, “These forums have improved the delivery of justice by dispelling ignorance and
fostering relationships between state and tribal judges. The results show that the application and carrying out of
the law is not a mechanical procedure, but relies on shared human understanding and trust.”75 The forums have
organized educational programs, cultural exchanges, cross-training opportunities, and other events designed to
build relationships and break down misperceptions and barriers to cooperation. 

In Wisconsin, the tribal-state forum inspired tribal and state judges to come together voluntarily to establish a
protocol for resolving jurisdictional disputes. New Mexico’s forum succeeded in persuading state and tribal
courts to use a standardized cover sheet for protective orders in domestic violence cases, a practice that is expect-
ed to eliminate confusion about the validity of tribal protective orders and facilitate the consistent enforcement of
protective orders across the state. 

In New York, the forum has taken the unique approach of developing a pilot full faith and credit protocol that
is regional in scope—it applies only to the recognition of court orders between the state’s Fifth Judicial District,
located in the center of the state, and the Oneida Indian Nation, whose reservation land overlaps the Fifth
Judicial District. According to New York’s forum members, this individualized approach reflects respect for the
differences among the tribes in New York. Paul Stenzel sees this as a “measured and cautious approach” that has
enabled the New York forum to “focus its efforts in an area where cross-jurisdictional support already exists and
early success is possible.”76

Just as important as the written agreements and new court procedures, tribal-state court forums have helped
to open new lines of communication and improved relationships between tribal and state court judges, adminis-
trators, and practitioners. As Michigan Supreme Court Justice Michael Cavanagh has written, “A good test of
whether an appropriate relationship exists is whether each side understands the potential for learning from the
other.”77 Tribal-state court forums are helping to foster just this spirit of mutual respect and willingness to learn
from each other. In fact, cross-training, education, and cultural exchanges have played a central role in the activi-
ties of many tribal-state court forums. In Wisconsin, the forum is planning a series of “cracker barrel” meetings
where state and tribal court judges can have informal conversations and build relationships.

According to B.J. Jones, “Cultural and legal education in the judicial forum is by no means a one-way street.
Tribal judges have much to learn from state and federal judges who participate in judicial forums. Although trib-
al courts may be just as talented in rendering cogent and just decisions, state and federal justice systems are far
more advanced in the accouterments of justice.”78 Jones points out that tribal courts often lack the technological
capacity to store and retrieve information from court cases, and they do not have reliable access to compilations
of tribal court decisions from other jurisdictions. 
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Idaho’s Tribal-State Forum decided it was time to confront state-tribal jurisdictional confusion by creating a
“Benchmark” booklet in 1997. This document is available online and includes the laws and customs of various
tribes, the names and addresses of attorneys who are admitted to practice before each tribal court, and tribal
court contact information that state court judges and clerks can use to discuss cases, procedural issues, and
attorney misconduct.79 In explaining the reason for creating the Idaho Tribal-State Forum, Idaho Supreme Court
Chief Justice Chas McDevitt writes, “For more than 150 years non-Indian residents of the State of Idaho have
lived adjacent to the six Indian Tribes of Idaho…In 1994, the Supreme Court of the State of Idaho determined
that it was time we became neighbors, understanding and respecting each other’s customs, lifestyles, and
laws.”80

Looking forward, it seems likely that tribal-state court forums will play a central role in improving communi-
cation and cooperation among state and tribal court systems. These forums allow key decision-makers from both
systems to come together and break down barriers that may have hindered communication for generations.81

Joint Jurisdiction Courts
While tribal-state court forums are producing slow and steady progress, a small group of tribal and state court
leaders in northern Minnesota are moving ahead at their own, much faster, pace. In 2006, Judge Korey
Wahwassuck of the Leech Lake Band of Ojibwe Tribal Court and Judge John Smith of the Cass County District
Court partnered to create the Leech Lake-Cass County Wellness Court, the country’s first joint-jurisdiction court.
The Wellness Court, which follows the drug treatment court model that has become widespread across the coun-
try in recent years, is a post-conviction, post-sentencing DWI court that handles cases involving both tribal mem-
bers and non-Natives. The tribal and state court judges preside over each case together, although they sit in their
own courtrooms (about 20 miles apart). The two courtrooms are connected by a state-of-the-art Interactive
Videoconferencing (ITV) system, and clients have the option of appearing in whichever courtroom is most con-
venient.

It is difficult to overstate the significance of this unique collaboration. Because Minnesota is a Public Law 280
state,82 tribal courts in Minnesota receive minimal federal funding, and jurisdiction over criminal and civil mat-
ters arising on Minnesota tribal lands has been granted to state authorities. As a result, many tribes in
Minnesota, including the Leech Lake Band, have not developed criminal codes or asserted criminal court juris-
diction over crimes that occur on tribal land. This means that Leech Lake Band members who commit crimes,
whether on or off tribal land, are prosecuted in state court.  Prior to the creation of the joint-jurisdiction court,
the Leech Lake tribal court had no role in these cases. This situation reportedly led to resentment on the part of
tribal members and distrust of the “white man’s” courts.83 Moreover, the county courts did not have the benefit
of the tribal court’s understanding of the cultural background and needs of Native American defendants or
access to the unique, culturally-specific programming resources available to the tribal court.

The joint-jurisdiction court has changed this situation. Now, when a Leech Land Band member is charged
with an alcohol-related crime and referred to the Wellness Court, the tribal court judge has an equal role in the
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proceedings. The tribal and state court judges make decisions jointly, and clients can be referred to services in
both systems, including intensive substance abuse treatment programs offered by the state as well as culturally-
appropriate services and educational programs offered by the tribe. The Wellness Court even contracts with tribal
police for some supervision services. When one judge is absent, the other judge handles the proceedings alone,
regardless of whether the offender is Native or non-Native. 

For more than a year, the Leech Lake-Cass County Wellness Court operated without a formal written agree-
ment. This groundbreaking collaboration was built solely upon the mutual respect and understanding of two
judges who recognized the need for a better approach to alcohol-related crime. In 2008, the two courts entered
into a “Joint Powers Agreement.” This document is only 52 words long and does not outline the parameters of
the relationship in complex legalistic detail. It says simply:

Be it known that we the undersigned agree to, where possible, jointly exercise the powers and authorities
conferred upon us as Judges of our respective jurisdictions in furtherance of the following common goals:
1. Improving access to justice; 2. Administering justice for effective results; and 3. Fostering public trust,
accountability, and impartiality.84

The benefits of the joint-jurisdiction model go beyond giving the tribal court a role in state court proceedings;
they also strengthen relations between the tribe and the surrounding counties. Judge Wahwassuck reports that
the relationship between the tribal council and the county board of commissioners is much more cordial and
cooperative than in years past. Where the tribe and county were once embroiled in litigation over taxation and
land rights, the tribal council and board of commissioners now hold joint meetings and actively seek ways to
work together.  

One possible criticism of this collaboration is that the tribal court, by participating in state court proceedings,
is lending support and legitimacy to a system in which the state court has jurisdiction over all criminal cases
involving tribal members. In reality though, the only alternative available at the present time is for the tribal
court to have no involvement in these cases at all. The tribe’s long-term goal is to develop its own criminal codes
and assert criminal court jurisdiction over cases involving tribal members on tribal land. Until this is possible,
however, the joint-jurisdiction court enables the tribal court to have a significant voice in what happens to tribal
members.

In 2007, Judge Wahwassuck partnered with Itasca County District Court Judge John Hawkinson to replicate
the Cass County model. The Leech Lake-Itasca County Wellness Court, which is described at the beginning of
this report, follows the Cass County model in all major respects, except that it focuses on drug cases rather than
DWI cases and the judges sit together in the Itasca County District Court rather than using the ITV system. In
recent years, Judge Wahwassuck, Judge Smith, and Judge Hawkinson have presented separately and together at
several national conferences to spread the word about their groundbreaking collaborations. And the word is
spreading: several other tribal court jurisdictions are exploring similar models. 
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The Leech Lake experiment is showing that individual actors at the local level can make a difference. As
Judge Wahwassuck explains it, this groundbreaking collaboration started when Judge Smith, together with the
Cass County probation director, walked into the Leech Lake administrative office and asked to meet with the
chairman of the tribal council. “Judge Smith risked being rejected, because historically tribal members have
been mistrustful, even hostile, toward the state judicial system in Minnesota. But Judge Smith was willing to
take that chance for the sake of meaningful, lasting change.”85

Written Agreements
It has been nearly 20 years since the first tribal-state court forums began meeting. During this time, it has
become clear that there is a “critical need for written collaborative agreements” among tribal, state, and federal
governments.86 While some of the best collaborations, like the Leech Lake model, are formed on the basis of per-
sonal relationships, these collaborations risk falling apart when the original players leave. Moreover, some chal-
lenges are so broad and systemic in nature that they cannot feasibly be addressed without a formal, government-
to-government agreement.

Jerry Gardner, executive director of the Tribal Law and Policy Institute, has outlined some of the challenges
that could be the subject of a written collaborative agreement. In the criminal justice arena alone, these could
include extradition agreements, sharing of criminal history records, inter-jurisdiction management of probation-
ers and parolees, and the sharing of detention facilities.87 Beyond the field of criminal justice, written cooperative
agreements can be used to address issues related to the Indian Child Welfare Act, domestic relations matters,
contracts, torts, repossessions, taxation, economic development, gaming, hunting and fishing, water rights, repa-
triation, and religious practice issues.88

In fact, government-to-government written agreements have multiplied since the 1990s. For example, in
Michigan the tribal-state court forum lobbied the Michigan Supreme Court to adopt a new court rule that calls
for the enforcement of tribal court judgments in state court as long as the tribal court has enacted a reciprocal
ordinance, court rule, or other binding measure to enforce state court judgments.89 As Judge Michael Cavanagh
has noted, the forum also worked closely with the Michigan State Bar Association to create an American Indian
Law section to give attorneys practical skills and educational opportunities in Indian Law, as well as create a data-
base of tribal codes and tribal government structures at the State Law Library.90

In New Mexico, a 1996 Government-to-Government Policy Agreement calls on the state, tribes, and pueblos91

to cooperate with each other on issues including state land use and rights-of-way on tribal land, environmental
regulation, quality-of-life and cultural issues, and civil jurisdiction.92 In Wisconsin, the Lac Courte Oreilles Band
of Lake Superior Chippewa Indians, the Wisconsin Department of Natural Resources, and the U.S. Forest
Service signed a 2000 Joint Agency Management Plan for the Chippewa Flowage, one of the largest lakes in
Wisconsin. The plan outlines each government’s role in implementing long-term management while allowing
independence in decision-making. It took 12 years of negotiations to secure the management plan due to a histo-
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ry of litigation that dragged through federal courts in the 1970s, but after just 3 years of implementation the tribe
received the Honoring Nations award from Harvard University’s Kennedy School of Government.93

Sometimes, states will unilaterally pass laws requiring state officials to take specific actions to promote state-
tribal court collaboration. Oregon passed a law in 2001 requiring each state agency that regularly interacts with
tribes to send employees to annual cultural-competency trainings, to submit a yearly report documenting suc-
cessful communications with tribes, and to meet with the governor, state, and tribal representatives yearly to dis-
cuss developments in Indian country.94 Additionally, the state created six “clusters” or state-tribal work groups to
address cooperation in the areas of cultural resources, economic development and community services, educa-
tion and workforce training, health and human services, natural resources, and public safety and regulation.
Montana followed Oregon’s lead in 2003, passing similar legislation that mandated training for state govern-
ment employees, yearly meetings called by the governor, and reporting by all state agencies that regularly inter-
act with Indian tribes.95

Many states and tribes that are struggling to determine jurisdiction over child welfare cases have returned to
the table to find common ground. Minnesota and Washington, for example, have signed cooperative agreements
with the tribes in their states designed to clarify jurisdictional authority and service provisions for tribal youth in
crisis. Montana and North Dakota have entered into contracts with the tribes within their borders to fund Native
American foster care and adoptions, using federal Title IV-E dollars. And the Navajo Nation and New Mexico
have a long-standing tribal-state agreement that recognizes the cultural importance of placing Navajo children in
foster care homes where “the child is raised as an Indian.”96

Culturally-Competent Programs in State Courts
State courts across the country are beginning to recognize the fact that cultural differences affect the way that
Native American litigants perceive state court systems and may even impact the effectiveness of state court
responses to family disputes, crime, and other kinds of cases.97 Fortunately, some of these courts are taking steps
to incorporate practices and procedures that are more culturally appropriate for Native American litigants.

Sentencing Circles
Minnesota has been at the forefront of developing culturally-competent state court programs, including Native
American restorative justice programs that focus on requiring offenders to make restitution to victims and the
community.98 The Mille Lacs Band of Ojibwe, in conjunction with the Mille Lacs County District Court, devel-
oped the first sentencing circle in 1996 for nonviolent adult misdemeanor offenders.99 Sentencing circles were
adopted by the Minnesota legislature in 1998 to provide an alternative adjudication process to the state court sys-
tem and are available to all offenders, including non-Natives. Sentencing circles are also used in juvenile delin-
quency cases and child abuse and neglect proceedings.100

The sentencing circle is a consensus-based approach that brings together the victim, the community, and the
offender to discuss the impact of the offender’s actions on the victim and the community at large. The circle pro-
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vides public support for the victim who suffered trauma, assigns an appropriate sanction to the offender, and
seeks to reintegrate the offender into the community.101 An offender must first plead guilty to the offense in court
and agree to accept a community-imposed sentence, which can include community service, restitution, apolo-
gies, and even, in some cases, jail. After the sentencing circle hands down a sentence, members of the circle,
sometimes called “circle keepers,” mentor the offender to ensure compliance and to create a sense of responsi-
bility.102 If the circle members cannot come to a consensus on the sentence, the judge, who is often a circle
member, decides. 

In a study of victim satisfaction with Minnesota sentencing circles, victims stated that the most helpful aspect
of the circle is the opportunity to explain the effect of the offender’s actions on them and to hear the offender’s
explanations.103 According to Kay Pranis, the restorative justice planner for the Minnesota Department of
Corrections, sentencing circles identify crime “as an opportunity to strengthen the community, to reweave the
community fabric.”104

B.J. Jones notes in reference to sentencing circles that “fusing the Native paradigm of justice with the tradi-
tional Anglo law…is especially important for state judges in those areas where many litigants who appear before
them are Native people. Understanding the history of how those Native people resolved conflicts may bring extra
credibility to the state court judge and may, in the long run, make her job easier.”105

Elder Mentoring
State courts have long recognized their own limitations in adjudicating Native American youths, and some are
exploring innovative strategies, like elder mentoring, that incorporate traditional Native approaches. One exam-
ple is the Seventh Generation Mentoring Program for Court-Involved Tribal Youth, which is being integrated into
state court juvenile delinquency proceedings as a way of providing culturally-specific treatment for young Native
American offenders. Five tribes106 are currently funded by the U.S. Department of Justice, Office of Juvenile
Justice and Delinquency Prevention, to implement Seventh Generation. The program allows 180 court-involved
tribal youths to choose from 180 trained elders who teach indigenous history, skills, language, and values. By rec-
ognizing the extended kinship relationships that exist among Native American tribes and the cultural impor-
tance of elders, the Seventh Generation program strives to prevent repeat offenses and to teach troubled youth
how to become leaders in their own communities.107

Adoption/Subsidized Guardianship
Tribal custom and state law have traditionally been at odds over child permanency placements. State court adop-
tions have moved from “closed” to “open” in recent decades, allowing birth parents to have more access to chil-
dren after formally terminating parental rights. Nonetheless, these adoptions still rely on a firm legal distinction
between “birth parents” and “adoptive parents.” Tribal courts, by contrast, are moving away from these labels in
favor of legal arrangements that better reflect the important role of extended kinship in tribal communities.
Tribal cultural norms typically define family as an extended kinship network of the whole tribe rather than a
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child’s immediate family members. Thus, permanency placements that terminate the birth parents’ relationship
with the child may not be appropriate in some cases involving Native American children. Termination, in effect,
can serve to disinherit a child from her tribe.

State courts are beginning to experiment with approaches that reflect Native American attitudes toward kin-
ship and family. Montana and New Mexico have instituted demonstration projects that allow for “subsidized
guardianships” when a child is in tribal custody. Subsidized guardianships provide financial assistance to care-
takers who assume legal responsibility. These guardianships are substitutes for adoptions. Instead of a formal
termination of parental rights (TPR), subsidized guardianships allow the court to grant legal custody to a
guardian while maintaining parental involvement. Both states noted in their demonstration project proposals
that tribal cultural norms against TPR led to this alternative.108

“Customary adoption” is another alternative to standard adoption that avoids a formal TPR. Customary adop-
tions focus on maintaining family/clan connections and modifying parental rights rather than terminating
parental rights outright.109 Some tribes already practice tribal customary adoptions, including the White Earth
Band of Ojibwe, which has codified customary adoption in children’s court.110 California was the first state to rec-
ognize tribal customary adoptions, passing legislation in 2009 that would allow a child to maintain legal ties to
the tribe and permit continued contact with birth parents if appropriate. California’s legislation does not affect all
Native children placed for adoption in the state. Instead, the tribe is given the discretion to determine whether
customary adoption is appropriate, and the tribe must petition the court.111 Other states considering tribal cus-
tomary adoptions are Minnesota and Washington.112

Wrap-Around Process
In North Dakota, state and tribal child welfare systems are experimenting with a traditional Native practice
known as the wrap-around process. This is a crisis intervention method that relies on the tribal community to
help a family in crisis, particularly when parents have been accused of child abuse or neglect. Ideally, the wrap-
around process looks at a family holistically and attempts to address all issues affecting them, such as domestic
violence, poverty, mental health, and addictive behaviors. The tribal community then steps in to help address
each issue and provide emotional, financial, and legal support. The Medicine Moon Initiative, which is being
coordinated by the Native American Training Institute in Bismarck, North Dakota, is working with the state and
tribes to create strategic plans to implement wrap-around services for tribal families. The Medicine Moon
Initiative provides technical assistance, training, best practices research, and data collection methods to state and
tribal agencies who seek to use the wrap-around method.113

Permanency/ICWA
Despite the fact that many jurisdictional questions about the Indian Child Welfare Act remain unresolved, some
states have taken a proactive stance in promoting compliance with ICWA and coordinating jurisdiction and serv-
ices in child welfare cases.114 In Washington, the Department of Social and Health Services created Local Indian
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Child Welfare Advisory Committees throughout the state to review state child custody cases involving Native
American children. Each committee reviews cases individually to ensure compliance with the ICWA. The state’s
caseworker presents the case to the committee and receives advice, feedback, and resources from local Native
Americans who have been trained in child welfare issues. Rather than waiting for the child custody case to
become entrenched in jurisdictional confusion as state and tribal agencies wrangle over best practices for dealing
with abused and neglected Native children, the local advisory committee is involved in every step of the case to
ensure that Native American children are protected from misunderstandings surrounding which state or tribal
agency should be providing services.115

Alaska has taken several innovative steps to improve state court compliance with ICWA.  The state’s Office of
Children’s Services has established an Indian Child Welfare Act Help Desk, which “functions as a comprehen-
sive information resource for case workers searching for available Native American placements for Indian chil-
dren.”116 In addition, the Office of Children’s Services has developed a Tribal/State Collaboration Group that
meets regularly to discuss a wide range of issues faced by Alaska Native children, as well as a Native Rural
Recruitment Team for Foster Care and several other cooperative initiatives. The state also has in place aggressive
education and training programs for state case workers as well as explicit written ICWA guidelines for staff.

Professional Training
Cooperation between state and tribal courts can be advanced by simply building a practicing bar that is informed
about tribal court jurisdiction, procedures, and laws. Attorneys who understand the overlapping jurisdiction of
state and tribal courts and the role that both courts play in legal disputes can be expected to see tribal courts as
legitimate forums for addressing their clients’ grievances.117 Some states and tribes are beginning to take steps to
promote a broader understanding of tribal court practice. The State of Washington has taken the lead in this area
by including Indian law on the state bar exam and stressing the importance of Indian law in the state’s law
schools.118 Several tribes, including the Navajo Nation and the Oglala Sioux Tribe, now require admission to their
own tribal bar associations before an attorney may practice in the tribal court. Requirements for admission to
tribal bar associations vary from payment of a small fee to passing a bar exam on tribal law.119 Regardless of how
states and tribes develop a competent bar, the goal of fostering a pool of attorneys and court advocates schooled
in Indian law and tribal court practice is instrumental in eliminating forum shopping and fostering respect for
tribal justice systems.120

CONCLUSION
The specific initiatives, experiments, and collaborations discussed in this paper are not intended to provide an
exhaustive list of promising practices. On the contrary, the very nature of state-tribal court collaboration makes
such a listing virtually impossible. In a country that includes more than 560 federally-recognized tribes (and
many more that are not federally-recognized), 50 states, and hundreds of county and municipal governments,
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collaboration is guaranteed to be an intensely local affair. What the examples above demonstrate are some of the
potential benefits when tribal, state, and local governments work together. 

The paths that have led to these various collaborations have been many. All, however, are supported by strong
communication, mutual respect, and informed understanding of the various justice systems involved. The strate-
gies or tools that state and tribal justice practitioners have used to foster or strengthen lines of communications
include: 

Tribal-State Court Forums: The 17 or more forums currently in existence across the country
bring together leaders from tribal and state court systems for regular meetings. Among other
things, forums have organized educational programs, cultural exchanges, cross-training opportu-
nities, and other events designed to build relationships and break down misperceptions and bar-
riers to cooperation. 

Written Agreements: Written agreements provide frameworks for resolving longstanding juris-
dictional conflicts. The topics that written agreements among state and tribal partners have
addressed include extradition, water rights, domestic relations matters, sharing of resources
(such as detention facilities and social service programs), and sharing of information (such as
criminal records). Agreements can also allow for cross-appointment of judges, clerks, probation
officers, and law enforcement officers.

Trainings: Through joint trainings, state and tribal practitioners can learn about tribal culture
and traditions, relevant law, emerging best practices, and helpful innovations. Regular trainings
are helpful in developing cultural-competency for state practitioners who encounter Native popu-
lations.

Publications: Publications can promote better understanding of history, pressing jurisdictional
conflicts, and relevant cultural practices and can promote awareness of written agreements per-
taining to state and tribal court interactions. Publications can include tribal court handbooks
complete with tribal constitutions and codes.

Advocacy: In the early 1990s, the states that sponsored the original forums (Arizona, Oklahoma,
and Washington) recommended nearly a dozen methods for promoting state-tribal court cooper-
ation. Some of the recommendations called for strengthening tribal justice systems by: 

• Promoting congressional funding of tribal courts and law enforcement sufficient to enable
their full partnership with state justice systems.

• Helping tribal courts justify their importance and resource needs to tribal governments.
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• Promoting state legislation, as needed, authorizing criminal extradition to and from
Indian country and sharing conviction information for the purpose of license suspensions
and enhancement of sentences.

Ultimately, improved communication and cooperation helps strengthen sovereignty on both sides. When
Native Americans and their tribal governments see that state governments and court systems respect tribal laws
and customs, it fosters good will and greater respect for state laws. And when state practitioners confer regularly
with tribal practitioners, they’re more likely to support Native American justice systems. By working together to
tackle problems—like addiction, domestic violence, and child neglect—practitioners who bridge the state-tribal
divide increase government efficiency, promote justice, and increase the likelihood that the justice system will
produce beneficial outcomes for victims, offenders, justice agencies, and the community as a whole. 
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