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THE INDIAN CHILD WELFARE ACT

THE INDIAN CHILD WELFARE ACT:
IMPROVING COMPLIANCE THROUGH
STATE-TRIBAL COORDINATION

INTRODUCTION

The Indian Child Welfare Act of 1978' (ICWA) remains the most comprehensive piece of federal legislation
protecting the rights of Native American children and their families. When it was passed, it was seen as a sub-
stantial victory for Native Americans and an important step in the preservation of Native American culture. More
than 30 years later, though, many are still confused about ICWA. As a result, compliance is inconsistent and the
protections afforded to Native Americans by the federal government remain threatened.

There is general agreement among child welfare experts that continuing attention must be paid to this impor-
tant law. This paper reviews some of the current challenges associated with following the mandates set forth in
ICWA and offers suggestions for how state and tribal jurisdictions can work collaboratively to improve compli-
ance. For all its laudable goals, ICWA depends entirely on the willingness of states and tribes to work together to
understand the law and incorporate its directives into everyday practice. Common obstacles to routine ICWA
compliance include lack of knowledge regarding the requirements of the Act, confusion regarding the impact of
subsequent federal legislation, and difficulty identifying those children eligible for ICWA protection.

It is important to note that this discussion about ICWA is part of a larger conversation about state-tribal court
collaboration that has gained considerable momentum in recent years. In 2008, the Center for Court Innovation
launched a new initiative called the Tribal Justice Exchange to promote improved communication between state
and tribal courts and to share ideas, innovations, and best practices among jurisdictions. This paper is an exami-
nation of one area of the law where state-tribal court collaboration is critical, but there are countless additional
instances in which these two systems could build bridges of communication and cooperation to ensure the pro-

tection and preservation of cultural and individual rights.

BACKGROUND
ICWA was passed in 19778 as a result of congressional recognition that there is value in preserving Native
American heritage, culture, and communities. The law was an attempt to reverse decades of federal policy that
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disrupted the cultural and familial ties of Native American children. In the 19th century, the federal government
passed a series of laws designed to promote the assimilation of Native Americans into the larger American cul-
ture.> The commissioner of Indian Affairs in 1879 argued that because Indians “...cling tenaciously to old cus-
toms and hate all changes...the government should force them to scatter...break up their tribal organizations...
and give them cattle in exchange, and compel them to labor or to accept the alternative of starvation.”? As part of
this policy, Native children were commonly sent to boarding schools to become indoctrinated in mainstream
American culture and Christian religious practices, as well as forbidden to speak their Native languages or have
contact with their families.4 This practice continued until the 1930s, diluting cultural and familial ties among
Indian tribes across the United States.

To appreciate fully the need for ICWA, it is important to comprehend the long-standing over-representation
of Native American children in the state child welfare systems. In the 1950s and 1960s, the cultural practices of
Native American families were often seen as justification for removal. Child-rearing practices that were widely
accepted in Native communities, such as leaving children in the care of other tribal members, sometimes led to
allegations of neglect. Moreover, state authorities cited Native families’ lack of financial resources and general
state of poverty as reasons for removing Native children. Such state interventions routinely compromised chil-
dren’s connections to their tribes, reservations, and extended families. The increasing popularization of adoption
in the United States, and the rising demand for babies to adopt, further accelerated this trend. Native American
babies were freed for adoption with increased frequency, while few protections were in place to preserve
families.® As a result of these dubious child welfare practices, an average of 25 to 30 percent of all Native
American children during this period were placed in foster or adoptive homes with non-Native families.”

In 1978, Congress—acknowledging that past policies irreparably damaged generations of Native American
families—took an extraordinary step by passing the Indian Child Welfare Act,® which expanded the jurisdiction
of tribal courts to include child welfare matters beyond the reservation,? allowed greater input from tribes into
decisions affecting the future of their youngest members,”® and kept many children in Native American commu-
nities who would otherwise have been sent to non-Native homes." ICWA sets minimum federal standards and
specifies the procedures that apply in “child custody proceedings,” which are defined in the Act as foster care
placements, voluntary or involuntary termination of parental rights, pre-adoptive placements, adoptive place-
ments, and status offenses/Persons in Need of Supervision (PINS) cases™ involving a child that is either enrolled
or eligible for enrollment in one of the more than 560 federally recognized Native American tribes in the United
States.

ICWA aims to protect the best interests of Native American children and their families by preserving the trib-
al ties that are vital both to the individual child’s development and to the strength of tribal communities.
Crucially, ICWA covers Native Americans residing on or off tribal reservations.? ICWA’s recognition of the cul-
tural heritage rights of all Native Americans, regardless of their domicile, represented a dramatic shift in federal
policy.*4 By granting tribal jurisdiction in matters involving all Native American children, irrespective of physical
location, ICWA was an important step toward preserving Native American communities throughout the vast
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expanse of the United States. It also meant that state courts were responsible for learning the implications of a
complicated and far-reaching new law that affected a small percentage of the population.

Because state courts are entitled to concurrent jurisdiction in many child custody proceedings involving
Native American children,> ICWA includes protections to guard against undue separation of Indian families in
cases where exclusive jurisdiction by tribal courts is not available. These protections include: higher burdens of
proof for terminating parental rights and for removing Native American children from their homes
involuntarily;'® strict notification requirements to ensure that tribes are aware of proceedings involving tribal
members and are offered the opportunity to intervene;7 active efforts (an enhanced version of the “reasonable
efforts” standard applied in state court proceedings) on the part of departments of social services to keep the
Indian family intact prior to substitute placement;® and qualified expert witness testimony before making out-of-
home placements or terminating parental rights.’ In addition, ICWA pays specific attention to placement prefer-
ences, favoring caregivers who will preserve Native American heritage, as well as ties to tribal communities,
when the removal of Indian children becomes necessary.2° The intent of these protections is clear, and the pro-
tections represent a significant step forward in federal policy. Nonetheless, these protections are only as powerful
as the degree of compliance with them.

Although ICWA sought to reverse generations of government-sponsored disruption of Native communities,
the fragmentation of tribal culture continues to this day and the representation of Native American children in
foster care remains disproportionate to the number in the general population. The most recent available data
reveals that Native American children make up 2 percent of the total number of children in foster care nationally
even though Native Americans comprise only 1 percent of the child population in the United States.?' Regional
figures are even more stark. In Alaska, Native Americans make up 20 percent of the general population and
50.9 percent of the foster care population.?> In South Dakota, Native Americans comprise 15 percent of the gen-
eral population and 52.2 percent of the foster care population.? It has been estimated that Indian children are
placed in substitute care at a rate as high as 3.5 times greater than that of non-Native children,*4 and Native
American families are twice as likely to be investigated by child welfare authorities compared to the general pop-
ulation.?s These rates of child protective investigations and foster care placement are higher than for any other
racial or ethnic group nationwide.

OBSTACLES TO ICWA COMPLIANCE

The consequences of failing to comply with ICWA are serious. They include the invalidation of state court pro-
ceedings through appeal by either the child or the parent, the possible disruption of a long-standing foster care
placement, the voiding of a final adoption order, malpractice actions, and federal sanctions. As serious as the
legal ramifications might be, the potential consequences to Indian families and culture are even greater; inade-
quate compliance with ICWA means the continued disruption of a group of people long mistreated by the
United States. Nonetheless, compliance with ICWA has never been routine. Many of ICWA’s potential sanctions
are rarely, if ever, enforced. This may be attributable to the fact that there is no reliable mechanism for detecting
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a state’s failure to follow ICWA’s mandates in any individual case, a general recognition that state and tribal enti-
ties lack the requisite knowledge and resources to ensure compliance, or the fact that those protected by the
ICWA are often not aware of the law or how to seek the remedies available. In addition, a lack of communication
and information-sharing between state and tribal governments contributes to the fact that there are insufficient
policies in place to alert authorities when ICWA mandates are not being followed. As a result of these systemic
challenges, failure to comply with ICWA is rarely penalized. ICWA is not the only area where state and tribal
court systems fail to communicate or cooperate effectively—problems related to communication arise in numer-
ous areas where tribal and state court jurisdictions share some authority. But ICWA is arguably one of the areas
in most urgent need of a fix because the stakes—the well-being of children and their families—are so high.
While the identity and authority of tribal and state jurisdictions ought to remain distinct, communication strate-

gies and channels should be in place to minimize the miscarriage of justice.

Lack of Education and Training

The failure of many state courts and child welfare agencies to follow the mandates of ICWA is often due to sim-
ple lack of knowledge. In many states, ICWA and laws regarding state-tribal court interaction are seen as issues
for tribal specialists. Moreover, ICWA is not studied in graduate schools or in practice with nearly the same
intensity as the Adoption and Safe Families Act (ASFA), Fostering Connections, or other federal statutes govern-
ing the child law area.?® Similarly, federal court interpretation of ICWA is largely overlooked. For example, the
case of Mississippi Band of Choctaw Indians v. Holyfield,?” the only instance in which the U.S. Supreme Court
ruled upon ICWA, is taught with far less frequency than other landmark cases in the child law canon, such as
Pierce v. Society of Sisters,*® Santosky v. Kramer,29 Prince v. Massachusetts° or Parham v. |.R3' Moreover, profession-
al training for front-line child welfare staff does little to reinforce the significance of ICWA. In most U.S. juris-
dictions, Native Americans constitute a relatively small percentage of the child welfare caseload and, as such,
greater time is spent covering more general child welfare regulations and mandates. In short, too many graduate
schools and child welfare systems do not incorporate ICWA into general education or training curricula.3?

Relocation of Native Americans to Urban Areas

ICWA compliance has also been complicated by the relocation of thousands of Native Americans to urban cen-
ters. In the 1950s and 1960s (often referred to as the “Termination Era”), the federal government stripped
approximately 6o tribes of federal recognition. This resulted in the elimination of the terminated tribes’ federal
funding and the forced division and sale of the tribes’ land base to private landowners (both tribal members and
non-members).33 This wholesale termination of tribal communities led to a dramatic influx of Native Americans
into urban areas.’4 As a result, approximately two-thirds of the 2.4 million Native Americans in the United States
today live outside of reservation areas, which makes identifying children eligible for ICWA protections in state
systems much harder.3s According to the 2000 U.S. Census, New York City has the largest Native American pop-
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ulation of any American city at 87,241.3° Los Angeles, at 53,092, has the second largest urban Native American
population.37

In urban areas, it is especially difficult for state child welfare authorities to identify children who are covered
by ICWA for the obvious reason that these children do not live on clearly delineated reservations but within the
broader multi-ethnic population of the city. Without prompt identification, notification of tribes cannot happen
in a timely fashion. New York City is an important example of this phenomenon. There are nine tribal Nations
located within the borders of New York State (eight of these Nations are federally recognized as of June 2010; one
is recognized by New York State only). However, New York City has no mechanism in place to identify prospec-
tive foster children as Native American, as defined by ICWA. Even in cities like Tucson, Arizona, where reserva-
tion land borders or is close to city limits, many Native Americans opt to live off the reservation.3® In the urban
setting, child welfare authorities can confirm a child’s eligibility for ICWA protections only by inquiring directly
about the child’s heritage. This information, however, can be difficult to obtain. Many Native Americans are
understandably wary of state child welfare authorities who, in the middle of the last century, commonly filed
abuse and neglect petitions against Native American parents for actions as benign as leaving a child with an
extended relative for long periods of time.39 In addition, direct inquiry often does not occur because child welfare
authorities do not know to ask, do not ask the question routinely, or make assumptions about heritage based on
physical attributes.

ICWA and the Adoption and Safe Families Act

Since ICWA’s passage, Congress has enacted additional legislation designed to improve the manner in which
states approach children in foster care. Perhaps the most significant of these laws is the Adoption and Safe
Families Act of 1997 (ASFA).4° ASFA was enacted to minimize the problem of “foster care drift”: children spend-
ing their entire childhoods drifting from one temporary placement to another. ASFA ushered in a new era in
child welfare legislation by turning the focus away from family reunification and toward finding swift permanent
living situations for children removed from their homes. In doing so, ASFA represented a fundamental shift in
congressional priorities—the child’s best interest would now take precedence over parental rights.#

While ASFA has led to much-needed improvements in the child welfare system, it has also created a great
deal of confusion among child welfare practitioners about how it impacts ICWA. Native American children con-
tinue to be protected by ICWA, which was specifically designed with their special circumstances and needs in
mind. However, ASFA contains several keys provisions that seem to conflict with ICWA or, at a minimum, raise
questions about how the two laws fit together.

The overall purpose of ASFA did not appear, initially, to conflict with the directives of ICWA. ICWA garnered
little, if any, attention during ASFA deliberations.#* In fact, ASFA fails to address Indian tribes at all,#3 even
though tribes are responsible for administering services to about half of all Indian children who have been
removed from their parents. Nonetheless, the two laws were enacted for very different purposes and their differ-
ing goals have led to potential conflicts. ICWA was enacted to keep Native American families intact and help to
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rectify earlier, discriminatory practices that eroded Indian families and cultures. ASFA, on the other hand, was
drafted to address the lack of permanency for children in the foster care system, regardless of race or ethnicity,
by facilitating adoptions and minimizing the time children spend in substitute care.#4 In many ways, ASFA
moves away from the ICWA ideal of reunifying children with their parents unless all other options are exhaust-
ed. Two of ASFA’s provisions, in particular, represent a marked break with the reunification ideal and therefore
raise the possibility of conflict with ICWA’s guarantees: 1) a section waiving, under certain circumstances, the
traditional requirement that departments of social services make “reasonable efforts” to reunify a family;45 and 2)
a requirement that termination of parental rights petitions be filed in most instances when a child has been in
substitute care for 15 of the most recent 22 months.4°

ASFA allows for the waiver of the “reasonable efforts” requirement in certain prescribed circumstances.
ICWA, however, requires departments of social services to use “active efforts” to prevent the separation of the
Indian family, a more demanding standard than the “reasonable efforts” required in most child welfare proceed-
ings. This key difference between the two statutes raises an important question: should a state be able to waive
ICWA’s “active efforts” requirement in cases involving Native American children under the same circumstances
that it is permitted to waive the “reasonable efforts” requirement in non-ICWA cases? In fact, the question is
even more complex. ASFA merely permits, but does not require, the waiver of “reasonable efforts.” Does this
suggest that the statutory intent of ICWA—to require active efforts to reunify families in all circumstances—
should be applied in all ICWA cases without the possibility of waiver? So far, courts have not provided answers to
these important questions, leaving child welfare practitioners with little guidance in addressing these complex
issues.

Complicating the issue of “reasonable efforts” further is the fact that one of the situations in which ASFA per-
mits waiver of the “reasonable efforts” requirement is when a child has been subjected to “aggravated circum-
stances,” as defined by state law.47 State and tribal law may have differing interpretations of what constitutes
“aggravated circumstances,” and ASFA does not offer any guidance in resolving potential disagreements. As an
example, state law commonly considers abandonment to be an aggravated circumstance. However, the concept
of abandonment has historically created friction between tribal court and state court systems, as they may have
different definitions of what constitutes abandonment.4®

Another potential area of conflict is ASFA’s requirement that, absent specifically enumerated circumstances,
a state must file a petition for the termination of parental rights on behalf of a child that has been in care for 15
of the most recent 22 months. ASFA provides several exceptions to this general rule: 1) the child is being cared
for by a relative;#9 2) the state has not provided the family of the child with services needed to facilitate the safe
return of the child (in any case where reasonable efforts are required);’® and 3) a state agency has a compelling
reason for determining that filing the petition would not be in the best interests of the child.> These exceptions
raise several questions.

In the first exception, the term “relative” is open to differing interpretations. This term is considered more
broadly in ICWA when discussing members of tribes. Can this extended definition of “relative” be applied to
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waive the requirement of filing for a termination of parental rights in cases where a child is being cared for by a
member of the child’s tribe who is not a blood relative?

The second exception revisits the “reasonable efforts” versus “active efforts” debate discussed above. It seems
that if ICWA heightened the standard of “reasonable efforts” to reunify families to “active efforts” (which
includes the testimony of a qualified expert witness and enhanced efforts to preserve families), it would stand to
reason that any mention of “reasonable efforts” to reunify families in subsequent federal legislation absent lan-
guage to the contrary should be construed as indicating “active efforts” as it relates to ICWA cases. If that is the
interpretation favored, the court would have to determine that “active efforts,” rather than “reasonable efforts,”
were lacking in a case involving a child governed by ICWA in order to stall ASFA’s accelerated requirement for
termination of parental rights.

The third exception enumerated in ASFA runs slightly in conflict with ICWA, as it focuses solely on the best
interests of the child in determining whether or not to file a termination of parental rights petition. ICWA sug-
gests a broader “best interests” standard—that of the child, the parents, and the tribe; according to ICWA the
best interests of the entire family and tribe should be taken into consideration. The termination of parental
rights, overall, is an area specifically limited by ICWA to decrease the disruption of Native American families.
This is evident in the standards applied in ICWA and other child welfare cases for the termination of parental
rights. In order to terminate parental rights in ICWA cases, the evidence must be proven “beyond a reasonable
doubt,” the highest evidentiary standard available, whereas the lower “clear and convincing” standard is usually
applied in non-ICWA termination proceedings.

A final section of ASFA worth mentioning provides that “States may not deny or delay placement of a child
for adoption when an approved family is available outside of the jurisdiction with responsibility for handling the
case.” It is easy to imagine a scenario in which adhering to ICWA'’s requirements for comprehensive notice and
placement preferences would lead to a violation of this ASFA provision. State courts are required by ICWA to
notify the relevant tribe or tribes in a child protective proceeding to determine whether the tribal court would like
to intervene or have the case transferred to the tribal court. This process and the process for finding foster care
and adoptive placements in accordance with ICWA preferences can often cause delays. It is worth noting that
funding for foster care and adoptions is partially withheld from states that deny or delay placements of children
with approved families outside the state.5?

Given these potential areas for conflict between ICWA and ASFA, many analysts have asked which statute
prevails in the instance of a conflict. The short answer is that ICWA prevails. Several rationales justify this con-
clusion. First, ASFA fails to mention ICWA despite being enacted 19 years later. Nowhere does it indicate that
ASFA is meant to curtail ICWA'’s provisions.’3 Second, ICWA addresses the very specific situation of Indian chil-
dren being removed from their parents, whereas ASFA applies to all children at risk of foster care; a longstand-
ing rule of statutory interpretation is that when two statutes potentially conflict, the more specific statute con-
trols.>* In addition, in this circumstance, the specific language in ICWA relates to a specifically protected group,
which is a stronger argument for why the dictates of ICWA should prevail. Statutes enacted for the benefit of a
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specially protected group, as ICWA is, are to be construed in the light most favorable to the protected group. As
Native Americans are a specially protected class,’s the unique protections of ICWA should override conflicting
language in ASFA or any other federal legislation.

To date, case law has provided limited guidance regarding conflicts between ICWA and ASFA. A few courts
have expressly limited ASFA in cases involving children covered by ICWA. Two courts have ruled specifically
that ASFA’s waiver of the customary “reasonable efforts” requirement in cases involving aggravated circum-
stances did not waive ICWA’s requirement that active efforts at reunification be made.5® A third court reasoned
in dicta that permanency, a cornerstone of ASFA, is irrelevant in deciding whether to terminate a parent’s rights
when ICWA applies.’” The Alaska Supreme Court, however, disagreed with these courts, finding that the con-
gressional intent behind ASFA modified ICWA. In J.S. v. State,’8 a subsequently criticized decision,’9 the Court
ruled that the active efforts requirements of ICWA could be waived because ASFA indicated a shift in congres-

sional mindset, even though ASFA did not actually apply to the issue of the case.®®

STRATEGIES FOR IMPROVING STATE-TRIBAL COORDINATION

While the Indian Child Welfare Act has been in effect for more than three decades, state and tribal court com-
munication is less than cohesive. There is certainly no national consistency with respect to ICWA compliance.
As previously discussed, the mandates of ICWA are frequently unknown or misunderstood by state jurisdictions.
While ICWA training for courts and child welfare agencies is conducted from time to time, the nuances are
often lost among the vast amount of information communicated to child welfare professionals and front-line
staft charged with the responsibility of identifying children and families that may be eligible for ICWA protec-
tion.

Identification of Native American heritage is no small detail. It cannot be presumed and can only be made
through direct inquiry. A child’s appearance, name, or domicile do not necessarily indicate Native American her-
itage. Moreover, the determination of eligibility for membership in a tribe, a criterion that triggers ICWA applica-
bility, can only be made by the tribe itself. There is a widespread, erroneous belief that a strict blood quantum
requirement exists for ICWA application. However, the question whether blood quantum, contact with the tribe,
or other criteria are necessary for eligibility for tribal membership is solely within the discretion of the individual
tribe.

Child protection investigators are often the individuals who interact with families at the earliest point in a
child welfare case—the point at which the question regarding Native American heritage must be asked. In rare
instances, a child or family member will offer information about the family’s Native American heritage, but child
welfare practitioners can only be certain in every case if a question regarding Native American heritage is asked
routinely and consistently. Because identification of Native American heritage is the trigger for ICWA applicabili-
ty, jurisdictions across the country, at minimum, should increase awareness of ICWA through training and cre-
ate specific points in the child welfare and family court processes where inquiry regarding Native American her-
itage is routinely made and responsibility for asking is shared across agencies.
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Alaska

Alaska is an extreme example of the disproportionate representation of Native Americans in the child welfare
system. Of all the children in foster care in Alaska in November 2009, 62 percent were Native American,®
despite the fact that Native Americans represent only 16 percent of the overall child population in Alaska.®* As
Alaska and jurisdictions throughout the country increase efforts to reduce the disproportionate representation of
minorities in the child welfare system, greater attention to the proper identification and handling of ICWA cases
could serve as a powerful additional strategy.®3

The Alaska Office of Children’s Services (OCS) has made exemplary efforts to collaborate with tribal commu-
nities. OCS requires that all case workers inquire about tribal membership, making identification of ICWA eligi-
bility a routine procedure in Alaska.®# This requirement is clearly expressed in frequent trainings and within
practice and policy guides at all OCS staff levels, as are other elements of ICWA. OCS leaves no room for confu-
sion or ambiguity about ICWA’s requirements and includes written guidance and training for practitioners to
help them understand how to notify tribes, find placement preferences, and comply with other elements of
ICWA. OCS clarifies its policies further in two important ways. First, it specifically defines “active efforts” and
other terms likely to cause debate, providing guidance for case workers regarding the specific actions and types
of services that are required by ICWA.% Second, OCS incorporates additional steps beyond the statutory man-
dates, such as holding internal reviews every 30 days until preferred placements are found for ICWA-eligible
children®® and having an ICWA specialist on hand to ensure that smooth transfers occur when jurisdiction has
been transferred to a tribal court.®?

Alaska has several other important initiatives in place. OCS operates an Indian Child Welfare Help Desk,%®
which functions as a comprehensive information resource for case workers searching for available Native
American placements for Indian children. It is, in effect, a place to seek guidance on ICWA notification and
compliance requirements.®9 OCS has developed grant partnerships with local tribes, a Tribal/State Collaboration
Group that meets three times per year to address issues faced by Alaska Native children,’® a Native Rural
Recruitment Team for Foster Care, and a Reducing Disproportionality Partnership with the Casey Foundation.”
In addition, OCS has identified at least one ICWA expert/specialist in each OCS region to serve as a consultant
on policies and as a liaison to tribes.”

Alaska also sets and publishes written Indian Child Welfare goals.” These goals include maintaining a
statewide ICWA compliance plan that meets all current federal and state mandates, ensuring implementation of
the ICWA compliance plan in all OCS offices, developing and implementing a database to monitor Alaska’s
ICWA compliance, creating a statewide ICWA training program, and broadening tribal/state collaboration.”4
Memorializing and publicizing agreed-upon ICWA compliance goals holds stakeholders accountable and keeps

the issue at the forefront of practitioners’ minds.
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Arizona

In Tucson, Arizona, ICWA is taken into account in daily child welfare and family court practice. The Pima
County Juvenile Court integrates tribal social workers from the Tohono O’odham Nation and the Pascua Yaqui
Tribe, the two largest tribal communities in southern Arizona, into the juvenile court intake process and subse-
quent court hearings. Tribal social workers participate regularly in hearings and given the same access to the
Pima County Juvenile Court as other child welfare stakeholders. They also serve as liaisons to their respective
tribes and address any notification and communication issues that may arise.”s It may not be feasible for all
jurisdictions to include tribal social workers in court in anticipation of ICWA proceedings, but the Pima County
model is an exemplary practice that other jurisdictions should consider replicating. At the very least, tribal courts
and associated tribal social service systems should have substantial access to state court proceedings involving
children eligible for ICWA protection.

Pima County also uses written materials that contain specific language reminding stakeholders, such as case
workers and attorneys representing children and parents, to inquire about ICWA eligibility and follow enumerat-
ed steps when ICWA protocols are triggered. In addition, Pima County provides an orientation handbook for all
parents and family members involved in dependency court,”® as well as a guide to dependency court for children
and youth in foster care.”” “Indian Heritage” for purposes of identifying ICWA eligibility is part of the pre-hear-
ing conference script protocol.” The first question on the Foster Care Review Board’s questionnaire reads: “Is
this an ICWA case?”79 These simple steps—including ICWA-related prompts in all relevant court documents
and informing children and parents that they have special rights under ICWA—are strategies that all jurisdic-
tions can follow to increase compliance with ICWA.

New York
New York State has already undertaken significant efforts to increase ICWA compliance. In 2002, Judith S. Kaye,
then the state’s chief judge, created the New York Tribal Courts Committee to promote collaborations across fed-
eral, state, and tribal jurisdictions. Over the past several years, the membership of the Committee has met every
six months and created a platform for collaboration and communication through committee visits to reservations
and meetings with the leadership of participating tribal Nations. In 20006, the Committee organized a New York
Listening Conference that brought together tribal, state, and federal judicial officers to learn about each other’s
systems of justice. In 2007, the Committee held a forum designed to educate tribal representatives, attorneys for
children, and other stakeholders in the state and tribal court systems about ICWA’s mandates. While New York
State has considerable room for improvement as far as ICWA compliance is concerned, consistent training and
the cultivation of relationships between state, federal, and tribal courts increases awareness of the issue and
reminds practitioners that following ICWA mandates is necessary.

The New York initiative underscores an important point: education on the subject of ICWA must be continu-
ous to make a difference. Legislation governing child welfare is constantly evolving. The enactment of new
statutes inevitably calls into question the effect of older statutes, such as ICWA. In order to be effective, ICWA
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education must be incorporated into more general trainings on subjects such as ASFA, Fostering Connections,
and the Multi-Ethnic Placement Act. In addition, trainings should cover any specific protections included in state
and local regulations. In New York, for example, state regulations expand the maximum age for ICWA protection
from 18 years to 21 years and also extend ICWA to cover members of state-recognized tribes, even though those
tribes are not recognized by the federal government. It is critically important that practitioners be trained on
these kinds of state-specific variations in the law.

Tribal Jurisdictions

Tribes may also be able to lessen confusion surrounding ICWA by defining and explaining some of the key
terms used in ASFA and other federal and state regulations in their tribal codes. Specifically, tribes may want to
define “termination of parental rights,” describe who may be considered a “relative” for purposes of ASFA, out-
line the circumstances necessary to conclude that an infant is “abandoned,” and explain what constitutes an
“approved family” for adoption.3° ASFA is silent on the meaning of many of these terms, and its failure to define
these terms clearly could lead to real-world disputes in ICWA cases. By addressing these issues in their codes,
tribes can reduce confusion about the application of these important terms and establish a legal basis to support
their definitions should a dispute arise.

ICWA authorizes concurrent state/tribal jurisdiction in cases involving Indian children who live off reserva-
tion land as well as those who live on reservation land in Public Law 280 states.® For these reasons, many ICWA
cases will continue to be heard in state courts. Nonetheless, tribal laws and cultural practices remain relevant
and extremely important. Tribal laws and customs can play a central role when a “qualified expert witness” testi-
fies about whether a termination of parental rights is appropriate. Tribes may wish to define “termination of
parental rights” differently than many state court jurisdictions do and provide for legal authority, as some state
jurisdictions have done, to reinstate parental rights subsequent to an involuntary termination.

To limit unnecessary terminations of parental rights further, tribes may want to define the meaning of “rela-
tives” expansively, as they are permitted to do under ICWA, thereby increasing the number of cases in which the
state can choose not to press for termination. This becomes important when considering “abandonment” as
grounds for the termination of parental rights. While some state courts may be persuaded to view a parent’s
decision to leave her child with a non-relative member of the tribe as abandonment, a qualified expert could
demonstrate that a tribe’s expansive cultural and legal definition of “relative” to include all members of a given
tribe would support the notion that the parent’s actions did not constitute abandonment. In all of these ways,
tribes can use legal definitions to help pursue the goals of the ICWA.

A final step that tribal court systems may want to consider is delineating their visions of

“approved families” for adoption in a clear, written manner. Although ASFA bars a delay in adoptions to
approved families in other jurisdictions, a change in who is approved would allow tribes more control over the
process without technically violating ASFA, even if adoptions were delayed as a result of the changes in tribal

law.
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CONCLUSION
As valuable as it is to bring greater clarity to some of the language used by ICWA, the goals of this law will not

be achieved without a commitment to system-wide training that reaches the front-line staff at child welfare agen-
cies, the attorneys representing children and parents, individual judges, and tribal leadership. The onus of
inquiry regarding whether ICWA applies in each individual case should not fall squarely on the shoulders of
child protective services, but should be a shared responsibility across the system. Each stakeholder in the
process, whether part of a state or tribal system, should be accountable for whether the mandates of ICWA are
followed. Unfortunately, these two groups are not generally brought together for training.

Along with training, there is a need for additional resources both on the state and national level. Many child
welfare professionals do not know where to turn once a child is identified as a Native American child for purpos-
es of ICWA application. Having a resource center with experts on call—either in person or via the Internet—to
explain the complex notice requirements, the different levels of proof required at various stages of a child protec-
tion case, and the circumstances in which exclusive jurisdiction would require a transfer of the case to the rele-
vant tribal court would be enormously helpful.

At the end of the day, compliance with the ICWA must be established as a shared priority for the child wel-
fare system, family courts, and tribal courts in each state. Greater collaboration between tribal and state courts
can accelerate notification, minimize delays in transferring cases from state to tribal courts, and assist in locating

resources to preserve Native American families and protect the best interests of Native American children.

ENDNOTES

! Pub. L. No. 95-608, 92 Stat. 3069 (1978) (codified as amended at 25 U.S.C. 1901-63 (2000)).

2 See EDWARD H. SPICER, THE AMERICAN INDIANS 183 (1980).

3 JoE R. FEAGIN & CLAIRECE BOOHER FEAGIN, RacIAL AND ETHNIC RELATIONS 226 (5th Ed. 1990).

4 See id.

5 See id.; see also B.]. JoNEs, THE INDIAN CHILD WELFARE ACT HANDBOOK: A LEGAL GUIDE TO THE CUSTODY AND ADOPTION OF NATIVE
AMERICAN CHILDREN 2 (2d. ed. 2008); SPICER, supra note 2, at 188.

6 B.]. JonEs, THE INDIAN CHILD WELFARE AcT HANDBOOK: A LEGAL GUIDE TO THE CUSTODY AND ADOPTION OF NATIVE AMERICAN
CHILDREN 4 (2d. ed. 2008).

7 Id. at 2; see also Practice Notes for North Carolina’s Child Welfare Social Workers, http://www.practicenotes.org/vign3/AlLhtm (last vis-
ited Nov. 9, 2010).

8 Pub. L. No. 95-608, 92 Stat. 3069 (1978) (codified as amended at 25 U.S.C. 1901-63 (2006)).

9 Emily Bucher, Note, Civil Procedure: Narrowed Lens, Clearer Focus: Considering the Use of De Novo Review in Indian Child Welfare
Proceedings—In Re Welfare of Child of T.T.B., 34 wM. MITCHELL L. REV. 1429, 1430 (2008); Howard Davidson, Federal Law and State
Intervention When Parents Fail: Has National Guidance of Our Child Welfare System Been Successful? 42 Fam. L.Q. 481, 493 (2008).

1 See Bucher, supra note 9, at 1434; Davidson, supra note 9, at 493

1 See Davidson, supra note 9, at 493—94; John E.B. Meyers, A Short History of Child Protection in America, 42 Fam. L.Q. 449, 457 (2008).
2 25 U.S.C. §1903(1) (20006).

3 25 U.S.C. figu (2000).

4 Jones, supra note 6, at 32-35.

5 25 U.S.C § 1911(b) (2000).

16 See id. §1912(e-f).

7 See id. §1912(a).



THE INDIAN CHILD WELFARE ACT

18 See id. §1912(d).

19 See id. §1912(e-f).

20 See id. §1912(a-b).

2! CASEY FAMILY PROGRAMS, DISPROPORTIONALITY IN THE CHILD WELFARE SYSTEM: THE DISPROPORTIONATE REPRESENTATION OF CHILDREN
oF CoLOR IN FosTER CARE (2007).

22 THE PEw CHARITABLE TRUSTS, AMERICAN INDIAN CHILDREN OVERREPRESENTED IN NATION’S FOSTER CARE SYSTEM, NEW REPORT FINDS
(2007).

% Id.

24 NATIONAL FOSTER CARE COALITION, D1SPROPORTIONALITY OF CHILDREN OF COLOR IN FOSTER CARE (2007).

25 CASEY, supra note 21.

26 CoMMITTEE ON FaMiry CourT AND Famiry Law, N.Y. C1ty BAR ASSOCIATION, 2009 SURVEY OF FaMiLy Law CURRICULA IN NEW YORK
City Law ScHOOLS (20009).

27 490 U.S. 30 (1989).

28 268 U.S. 510 (1925).

*9 455 U.S. 745 (1982).

30 321 U.S. 158 (1944).

442 U.S. 584 (1979).

32 See COMMITTEE ON Famiry CouRT AND FaMIry Law, supra note 27, at 10-13.

33 AMANDA T. MORALES & BRADFORD W. SHEAFOR, SociaL WORK: A PROFESSION OF MANY Faces 491 (8th Ed. 1998).

34 HOWARD JACOB KARGER & DAVID STOESZ, AMERICAN SOCIAL WELFARE Poricy: A PLUrALIST APPROACH 88 (3rd Ed. 1998).

35 STELLA U. OGUNWOLE, CENSUS 2000 SPECIAL REPORTS, WE THE PEOPLE: AMERICAN INDIANS AND ALASKA NATIVES IN THE UNITED
STATES (2000).

36 U.S. CeNsus Bureau, U.S. DEPARTMENT oF COMMERCE, CENSUS 2000 BRIEF 6, THE AMERICAN INDIAN AND ALAKSA NATIVE
POPULATION: 2000 (2002).

37 1d.

38 For example, the Tohono O’odham Nation is located 58 miles west of Tucson, and the Pascua Yaqui tribe is 15 miles west of Tucson.
39 JoNESs, supra note 6, at 3.

4° Pub. L. No. 105-8¢, m1 Stat. 2115 (1997) (codified at 42 U.S.C. § 671(a)(15)(A)-(B) (20006)).

4 Barbara Ann Atwood, Achieving Permanency for American Indian and Alaska Native Children: Lessons from Tribal Traditions, 37 Cap. U.
L. REv. 239, 255 (2008).

42 DAVID SIMMONS & JACK TROPE, P.L. 105-89 ADOPTION AND SAFE FAMILIES ACT OF 1997: ISSUES FOR TRIBES AND STATES SERVINCE
INDIAN CHILDREN § (1999), available at http:/ /www.nicwa.org/law/asfa/asfa-issues.pdf.

4 Cf. People ex rel. ].S.B., Jr., 691 N.W.2d 611, 619 (S.D. 2005) (noting that “ASFA does not mention ICWA”); Mark Andrews, Comment,
Terminating Active Efforts: The Alaska Supreme Court Misfires in J.S. v. State, 20 Araska L. REv. 305, 309 (2003) (explaining that “there is
no language in ICWA or ASFA linking the two laws).

44 H.R. Rep. No. 105-77, at 7-8 (1997).

45 42 U.S.C. § 671(a)(15) (20006) (authorizing waiver of “reasonable efforts” if: (1) a child has been subjected to aggravated circumstances,
as defined by state law; (2) the parent has previously had his or her parental rights to a sibling of the subject child terminated involun-
tarily; (3) the parent committed or aided, abetted, attempted, conspired, or solicited to commit murder or voluntary manslaughter of the
child or another child of the parent; or (4) the parent committed a felony assault resulting in serious bodily injury to the child or anoth-
er child of the parent).

46 42 U.S.C. § 675(5)(E) (2006).

47 Id. at § 671(a)(15)(D)(i)-

48 See JonEs, supra note 6, at 3.

49 42 U.S.C. § 675(5)(E) (i) (2000).

5° Id. at § 675(5)(E)(iii) (20006).

st 1d. at § 675(5)(E)(ii) (2006).

52 42 U.S.C. § 674(d)(1) (2010).

53 People ex rel. ].S.B., Jr., 691 N.-W.2d 611, 619 (S.D. 2005).

54 See Morton v. Mancari, 417 U.S. 535, 55051 (1976); Greene v. U.S., 79 F.3d 1348, 1355 (2d Cir. 1996); J.S.B., Jr., 691 N.W.2d at 619.

13



14

CENTER FOR COURT INNOVATION

55 Montana v. Blackfeet Tribe of Indians, 471 U.S. 759, 766 (1985); J.S.B., Jr., 691 N.W.2d at 619.

5¢ In re Nicole B., 927 A.2d 194, 1206 (Md. Ct. Spec. App. 2007), rev'd on other grounds, 976 A.2d 1039 (Md. 2009); ].S.B., Jr., 691
N.W.2d at 619.

57 People ex rel. J.I.H., 768 N.W.2d 168, 174 n.3 (S.D. 2009).

58 50 P.3d 388 (Alaska 2002).

59 See Mark Andrews, Comment, Terminating Active Efforts: The Alaska Supreme Court Misfires in J.S. v. State, 20 ALAsKA L. REv. 305
(2003). This article was written primarily to criticize the Alaska Supreme Court’s decision.

6o See J.S. v. State, 50 P.3d 388, 392 (Alaska 2002).

61 STATE OF ALASKA, OFFICE OF CHILDREN’S SERVICES, ALl CHILDREN IN A1AsKA OCS OuT-0F-HoME PLACEMENT DATA FOR THE MONTH
oF NOVEMBER, 2009, By RACE 1 (2009).

62 See http:/ /www.childwelfare.com/alaska_child_welfare.htm (last visited Sept. 8, 2010).

63 CourTs CATALYZING CHANGE: ACHIEVING EQUITY AND FAIRNESS IN FOSTER CARE, NATIONAL COUNCIL OF JuvENILE AND FamILY COURT
Jupces, http://www.ncjfcj.org/content/blogcategory/447/580/ (last visited Sept. 8, 2010).

64 THE STATE OF ALASKA DEPARTMENT OF HEALTH & SOCIAL SERVICES, OFFICE OF CHILDREN’S SERVICES, 20102014 ALASKA'S CHILD AND
FaMILY SERVICES PIAN 50 (2009), available at http://www.hss.state.ak.us/ocs/Publications/pdf/2010-2014_CFSP.pdf.

65 Id. at 52.

66 Id. at s1.

67 Id. at 55.

68 See Indian Child Welfare Act Help Desk Liaison, Coox INLET TRiBAL CoUNCTIL, http://hss.state.ak.us/ocs/ICWA/helpdesk.htm (last
visited Sept. &, 2010).

69 Id.

7° See ALAskA’s CHILD AND FAMILY SERVICES PIAN, supra note 64, at 56

7t See Indian Child Welfare Programs, STATE OF ALASKA DEPARTMENT OF HEALTH & SOCIAL SERVICES,
http://hss.state.ak.us/ocs/ICWA/default.htm, (last visited Sept. 8, 2010).

72 See The State of Alaska Department of Health & Social Services, supra note 64, at 57.

73 See Indian Child Welfare Goals, STATE OF ALASKA DEPARTMENT OF HEALTH & SOCIAL SERVICES,
http://hss.state.ak.us/ocs/ICWA/default.htm (last visited Sept. 8, 2010).

74 Id.

75 These observations were made during a Center for Court Innovation site visit to Pima County in June 2008.

76 Prma COUNTY JuvENTLE COoURT CENTER, CHILDREN AND FAMILY SERVICES D1visioN, WHAT 1s A DEPENDENCY: UNDERSTANDING THE
RotEs, RESPONSIBILITIES, AND COURT PROCESS IN A CHILD WELFARE CASE (2008).

77 CHILDREN’S ACTION ALLIANCE, GETTING FrROM HERE TO THERE: A GUIDE TO THE DEPENDENCY COURT FOR CHILDREN AND YOUTH IN
FosTER CARE 16 (2007), available at http:/ /www.azchildren.org/MyFiles/PDF/GuidetoDependency.pdf.

78 AR1ZONA FOSTER CARE REVIEW BOARD, QUESTIONS To CONSIDER, QUESTIONNAIRE (2008).

79 See id. at 7.

80 See Simmons & Trope, supra note 42, at 24-25.

8 See 25 U.S.C. f1911 (2006).



Center for Court Innovation

The winner of the Peter F. Drucker Award for Non-profit Innovation, the Center for Court Innovation is a
unique public-private partnership that promotes new thinking about how the justice system can solve diffi-
cult problems like addiction, quality-of-life crime, domestic violence, and child neglect. The Center functions
as the New York State court system’s independent research and development arm, creating demonstration
projects that test new approaches to problems that have resisted conventional solutions. The Center’s
demonstration projects include the nation’s first community court (Midtown Community Court), as well as
drug courts, domestic violence courts, youth courts, mental health courts, reentry courts and others.

Beyond New York, the Center disseminates the lessons learned from its experiments in New York,
helping court reformers around the world test new solutions to local problems. The Center contributes to the
international conversation about justice through original research, books, monographs, and roundtable con-
versations that bring together leading academics and practitioners. The Center also provides hands-on tech-
nical assistance, advising innovators about program design, technology and performance measures.

For more information, call 646 386 3100 or e-mail info@courtinnovation.org.



Center for Court Innovation

520 Eighth Avenue, 18th Floor
New York, New York 10018

646 386 3100 Fax 212 397 0985

www.courtinnovation.org

CENTER

COURT

INNOVATION




