POLICY BRIEF

Counsel at First Appearance
An Object Lessonin Policy Implementation

In 1963, the Supreme Court famously
enshrined the right to a lawyer for anyone
facing incarceration, regardless of their ability
to pay."" But the Gideon ruling was silent on
what this new right would look like in practice.
Ever since, it has suffered from what could
charitably be called “uneven implementa-
tion.” To take one example: 60 years on, in a
little more than half of the states, there is no
requirement you be represented by a lawyer
for your first appearance before a judge. And
even in states where there is a requirement,
there is no guarantee it is being met, nor any

assurance of the quality of that representation.

In denying the right to counsel at first ap-
pearance, jurisdictions have argued that the
first appearance is not a “critical stage,”

a designation that would trigger the constitu-

tional guarantee of counsel.® Not all courts
agree—and the Supreme Court has not spe-
cifically weighed in—and the legal murkiness
has contributed to a confusing hodgepodge
of efforts across the country to implement
counsel at first appearance.

To state our position clearly: every stage
along the legal continuum that can end

with depriving someone of their liberty is

a critical stage—your first appearance per-
haps especially so. First appearance is where
crucial decisions about bail and pretrial
detention may be made. The moment you're
detained, your chances of winning your case
plummet. You become far more likely to
plead guilty, and there is a greater chance the
sentence you’re now more likely to receive
will be a longer one." Pretrial detention can
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also mean losing your job, your housing, and
custody of your children. Decisions made

at first appearance can have long-term con-
sequences, not just for individuals, but for
entire communities.

First appearance is also a critical front door
for the court system itself. It is often the
system’s first opportunity to determine if
there was probable cause for an arrest and
to review the accuracy of the charges. With
representation by a qualified lawyer, weak-
er cases are more likely to be scrutinized
and, where warranted, dismissed, sparing
valuable system resources. Without quality
representation, in far too many places, the

appearance amounts to a hasty rubber stamp.

Every stage along the
continuum that can end with
depriving someone of their
liberty is a critical stage.

Where counsel at first appearance (hereaf-
ter known as CAFA) has been secured, the
routes to implementation have varied: from
well-funded statewide reforms following
hard-fought legislative wins, to scrappy, do-
it-yourself efforts pushed by local advocates
and public defenders. There are two principal
points to take from this.

The first is that, regardless of Zzow CAFA is
implemented, it works. Even a little bit of
CAFA goes a long way, strengthening both
public safety and the fairness of the system
for all defendants. The second is that, even
so, the #ow of implementation matters. Poor
implementation will limit the impact of your
reform. As the evidence base for its impact

grows, more jurisdictions are adopting ver-
sions of CAFA. But implementation can fall
short, even with political will and resources
behind the effort, underlining the need for
more concerted implementation support.
Here the evidence is similarly clear, but also
counter-intuitive, as we will explain.

CAFA strengthens public
safety and the fairness of the
system.

In what follows, you will hear the voices of
experts from across the country convened by
the Center for Justice Innovation in March
2025 for a working session on the urgency of
CAFA and the different roads to achieving it.

The EvidencelsIn

There is abundant, high-quality causal evi-
dence showing that CAFA can bolster public
safety and make real progress towards level-
ing the playing field for people facing crim-
inal charges who would otherwise be unrep-
resented. Professor Paul Heaton, Academic
Director of the Quattrone Center for the Fair
Administration of Justice, Penn Carey Law,
University of Pennsylvania, reviewed 14 of
the existing studies, going as far back as the
1980s.5 These studies examined metrics
including bail and pretrial detention deci-
sions, failure to appear rates, the likelihood
of future arrests, sentencing outcomes, and
perceptions of procedural justice. The verdict
was clear: CAFA has a positive impact across
a range of outcomes, with minimal evidence
of harmful effects.
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CAFA was shown to decrease the amount of
bail set for individuals, reducing the of-

ten crippling financial burden of securing
someone’s release."® More affordable bail
also means fewer people will be detained
awaiting trial and the evidence shows CAFA
lowered rates of pretrial detention overall.”!
Having a lawyer from the start of your case
also makes a conviction less likely,!®! and for
people who are convicted, those benefiting
from CAFA received shorter sentences than
those who were unrepresented.”! Evidence
from the studies also suggests that having a
lawyer early increases perceptions of proce-
dural justice," which fosters better engage-
ment throughout the adjudicative process.

The benefits to public safety are similarly
clear. A large body of evidence now points

to the criminogenic effects of pretrial de-
tention.™ Sparing more people from deten-
tion—a signal effect of CAFA—makes them
less likely to commit future crimes. The stud-
ies also found early counsel decreased the
likelihood of future arrests!'” and improved
failure to appear rates.™

Implementation can fall short,
even with political willand
resources behind the effort.

The State of CAFA

Given the evidence of CAFA’s benefits, there
are jurisdictions, and even entire states,
working to make guaranteed early counsel a
reality. But the implementation of the reform
is often uneven, even when ample political
will and resources are behind the effort.

Before we look at strategies for meeting that
challenge, let’s sample the state of CAFA in
some representative jurisdictions across the
country. Doing so gives a sense of the vaga-
ries of conditions confronting any effort to
implement early counsel, and of the different
approaches for securing the right that might
work in each jurisdiction.

The Absence of CAFA

It happens in a broom closet.

GEOFF BURKHART, a participant at the working
session describing the environment where first
appearance occurs across much of rural Texas

Only seven of Texas’s 254 counties provide
CAFA. The appearance is referred to as
“magistration” and in most places, especially
outside of the major cities, there is no de-
fense lawyer present or even a prosecutor.™!
Instead, a magistrate—a position that can be
held by a non-lawyer—determines if there
was probable cause for the arrest, sets bail,
and reads an advisement of rights (which in-
cludes the right to an attorney at a later date).
The magistrate will have a police report and
sometimes a criminal history record. The en-
tire hearing in many of these rural counties
“takes about 30 seconds,” according to Geoff
Burkhart, County Executive of Community
Legal Services in Travis County, Texas.!™!

How do you begin to implement CAFA when,
in many rural areas, you're starting with noth-
ing? The key might be moving step-by-step.
Start by getting defenders—or, as you will see
in the example of Philadelphia below, even a
proxy for a defender—into the broom closets.
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Glimmers of CAFA, but It Works

Two minutes is a long arraignment.

KEISHA HUDSON, a participant at the working
session describing the limitations of CAFAin
Philadelphia

The public defender's office in Philadelphia
has made substantial efforts to ensure every-
one is represented at first appearance. Chief
Defender Keisha Hudson points out the
effort is unilateral and receives no outside
support. “We get one minute to talk with our
clients,” Hudson notes. Yet even with the
constraints, it works.

Defendants in Philadelphia are not trans-
ported to court for their preliminary arraign-
ments, instead appearing virtually from the
police district where they 're detained. In
2017, the defender's office began piloting a
program whereby a member of the defense
team—a non-lawyer known as a “bail advo-
cate”—interviewed clients on-site, prior to
their appearances. The advocate then relayed
the information they gathered to the defense
lawyer, who was present in the courtroom
with the judge and prosecutor.

With some modifications, that pilot program
has become standard practice. Bail advo-
cates now conduct their pre-arraignment
interviews over a remote video link, using
video equipment that was already stationed
in police districts. You can think of the whole
effort as an exercise in making the most of
the existing infrastructure and resources
when both leave much to be desired. Yet it is
a testament to the power of CAFA that, even
with those challenges, the reforms have had
a significant impact. An evaluation found the
introduction of bail advocates reduced future
arrests by more than a quarter and decreased

the likelihood of a bail violation by almost
two-thirds, while also alleviating racial dis-
parities in pretrial detention.!!

Hudson isn’t resting on those results, how-
ever. Along with more resources, she empha-
sizes that getting more from implementation
of the reform will require educating judges
and lawyers for a “culture change to support
CAFA’s long-term success.”

When Early Counsel Is Just the
Beginning

CAFA is part of a holistic model.

ANN MILLER, a participant at the working
session describing CAFAin her jurisdiction

For the Tribal Defender Office for Confed-
erated Salish & Kootenai Tribes in Montana,
the mission centers on the needs of the
client. Lawyers meet with clients before first
appearances. This means defenders can
make stronger arguments when the appear-
ance takes place, stabilize the client early on
if needed by making calls to family and other
supports such as housing and employment,
and get a jump start on important case inves-
tigations. As Ann Miller, the Office’s Manag-
ing Attorney, explained during the working
session: you infuse counsel at first appear-
ance with support at first appearance.

The guarantee of early counsel is only the
beginning of the commitment by the De-
fender’s Office. There is a social worker on
staff and a reentry program offering reinte-
gration support. Other attorneys assist with
family, civil, and housing court matters, and
the Defender Office partners with the tribal
public health department to ensure clients
receive any needed treatment.
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It’s not a model currently within reach for
most jurisdictions, and its impact has yet to
be fully evaluated in Montana, but it is worth
bearing in mind what a more ambitious im-
plementation of CAFA can look like.

Making It Happen

We’ve established that CAFA works, and
we've looked at some of the ways it is—and
isn’t—taking place in different parts of the
country. Now the question: how to make it
happen in your own jurisdiction?

Why do so many interventions
with positive findings fail

to become change onthe
ground?

Here’s the counter-intuitive finding about
implementation we promised earlier: the
fact that CAFA has been shown to have so
many positive outcomes does not matter as

much as you think, and may not matter at all.

Positive findings on their own are not strong
predictors of what interventions get adopted
into lasting policy change.

Of potential greater importance is under-
standing the mechanics of, and investments
in, the status quo, the process you're at-
tempting to change—in this instance, the
procedures around first appearances.

These insights stem from the work of Pro-
fessor Elizabeth Linos and her colleagues at
the Harvard Kennedy School. They set out
to understand why so many interventions
with positive findings fail to materialize into

change on the ground. Of the 73 randomized
controlled trials they looked at, conducted
by 30 U.S. cities, almost four of five produced
positive results, but five years later, only just
over a quarter had been adopted into policy."”!

The chief explanation of Linos and her team
for why so much evidence doesn’t get used is
organizational inertia. Changing processes
is hard. The strongest predictor of wheth-

er a proposed policy is adopted is whether

it tweaks an already-existing process. If

it’s more of a wrench than a tweak, or if it
requires significant new infrastructure to
become real, it’s much less likely to take hold
as practice, regardless of the evidence.

The version of CAFA operating in Philadel-
phia might leave something to be desired:
preliminary arraignments are still rushed
and the people charged are still appearing
virtually. Yet the simplicity of the interven-
tion—introducing non-lawyers at a pivotal
moment in the process—has stuck because
it’s a tweak; it doesn’t require an overhaul of
the standard way of doing business."

This doesn’t mean only incremental change
is possible, but it does mean if you're at-
tempting more than a tweak, it’s going to
take extra preparation and support. And even
a tweak will fare much better with proper im-
plementation support, tailored thoughtfully
to the local conditions and context.

New York’s history with CAFA is instructive
here. Legislation passed in 2017 mandated
fully funded CAFA statewide by 2023. But in
the early years of implementation, the impact
was uneven, particularly in rural counties
with less infrastructure and more logistical
challenges. Researchers found examples of
counties where the introduction of CAFA led
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to unanticipated outcomes such as a slight
increase in the use of bail and /or a decrease
in the proportion of people released pretrial.

The researchers hypothesized the controlling
factor in whether a county generated the
anticipated results was “local courthouse
cultures and their receptivity to change.”™ As
they concluded: "procedural reforms such

as CAFA that alter the balance of power and
influence in the courtroom and that may
change the pace of decision-making will be
adapted to local conditions by local actors.”!?!

“Adaptation” does not have to mean resis-
tance; in the case of New York, per the latest
report from the state’s Office of Indigent
Legal Services, CAFA is now available in all
of New York’s 52 counties for arraignments
where the person charged is in custody (with
minimal gaps in coverage for non-custodial
hearings)./?"! But there would appear to be

an important lesson to be drawn from New
York’s experience: the more the reform rep-
resents a break with the status quo, the more
planning and support will be needed to make
it a reality. And the more you can tailor your
reform to not be received as a rupture, the
more likely it is to succeed.

Include the people most
affected by anew policyinits
design.

Linos’s team suggests a useful tripartite di-
vision for the evidence you present to policy-
makers and stakeholders. Your goal should
be evidence that is useful, usable, and used.
Let us quickly explore each component in the
context of CAFA.

® Useful - The research answers questions
leaders have asked.
Present evidence that CAFA works in
simple, short messages that focus on
outcomes of value to your audience.
For CAFA, whether the issue is jail
overcrowding, racial disparities,
connecting justice-involved clients to
needed services, or sparing the public
purse via less use of incarceration and
fewer protracted court procedures,
the evidence has shown positive
results. Translating the evidence for
policymakers in this way will ensure its
usefulness.

® Usable - The research is translated into the
correct context.
Support policymakers in designing
“conceptual replications” rather than
simply repeating an intervention in a
“similar enough” context. This requires
understanding the mechanics of why
something works, not simply what works.
Linos encourages including those most
affected by the intervention in designing
the adaptation for a local context.
Directly-impacted clients, public
defenders, and other frontline workers
that are responsible for the policy shift
toward CAFA can offer valuable insights.
As your campaign takes shape, benefit
from their expertise and ensure their
buy-in.

o Used - The research is adopted at scale.
Inertia will tilt systems back into the
status quo. Tweaks to existing workflows
and infrastructures are more likely to
stick as compared to creating new ones
from whole cloth.



CENTER FOR JUSTICE INNOVATION

From that perspective, rather than attempt-
ing the largest possible changes, it is import-
ant to focus on interventions that are more
likely to be adopted. CAFA offers a unique op-
portunity for evidence-based adoption, as re-
search shows net-positive outcomes despite
variations in implementation. Incremental
improvements can build on one another, and
we encourage aiming for as many optimal
system components as possible, while avoid-
ing the bottlenecks.

Conclusion

For Linos, research going forward should seek
to answer the question: How do we make it
easier for policymakers to implement evi-
dence when they know about it, value it, and
it is readily applicable to their local context?
The hard part in many jurisdictions will be
crafting your intervention as only a “tweak”
to already existing workflows and infrastruc-
tures. And even a tweak can upset the apple
cart of long-entrenched courtroom practices.

Kristen Staley, the executive director of the
Michigan Indigent Defense Commission and
a participant at our working session, de-
scribed a common pushback to CAFA reforms
as “Judges who say, ‘Don’t touch my calen-
dar!’”221 That is: don’t change anything about
my standard operating procedure.

Yet change is possible and, given the absence
of CAFA across much of the country, it’s
urgently needed. Just know that sticking

the landing on implementation will mean
doubling down on preparation, carefully
examining current processes, and weighing
how, with the least disruption, to insert qual-
ified defenders with the time and resources

necessary to zealously represent their clients
at the critical moment of first appearance.

FOR MORE INFORMATION

Lisa Bailey Vavonese
Email: vavonesl@innovatingjustice.org
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